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449 U.S. 383 (1981)

UPJOHN CO. ET AL.
V.
UNITED STATES ET AL.

No. 79-886.
Supreme Court of United States.

Argued November 5, 1980.
Decided January 13, 1981.
CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE SIXTH CIRCUIT.

*385 Daniel M. Gribbon argued the cause and filed briefs for petitioners.

Deputy Solicitor General Wallace argued the cause for respondents. With him on the brief were Solicitor General McCree, Assistant Attorney General Ferguson, Stuart A. Smith, and Robert E.

Lindsay.[f]
William W. Becker filed a brief for the New England Legal Foundation as amicus curiae.
*386 JUSTICE REHNQUIST delivered the opinion of the Court.

We granted certiorari in this case to address important questions concerning the scope of the attorney-client privilege in the corporate context and the applicability of the work-product doctrine in
proceedings to enforce tax summonses. 445 U. S. 925. With respect to the privilege question the parties and various amici have described our task as one of choosing between two "tests" which
have gained adherents in the courts of appeals. We are acutely aware, however, that we sit to decide concrete cases and not abstract propositions of law. We decline to lay down a broad rule or
series of rules to govern all conceivable future questions in this area, even were we able to do so. We can and do, however, conclude that the attorney-client privilege protects the communications
involved in this case from compelled disclosure and that the work-product doctrine does apply in tax summons enforcement proceedings.

Petitioner Upjohn Co. manufactures and sells pharmaceuticals here and abroad. In January 1976 independent accountants conducting an audit of one of Upjohn's foreign subsidiaries discovered
that the subsidiary made payments to or for the benefit of foreign government officials in order to secure government business. The accountants so informed petitioner Mr. Gerard Thomas,
Upjohn's Vice President, Secretary, and General Counsel. Thomas is a member of the Michigan and New York Bars, and has been Upjohn's General Counsel for 20 years. He consulted with
outside counsel and R. T. Parfet, Jr., Upjohn's Chairman of the Board. It was decided that the company would conduct an internal investigation of what were termed "questionable payments." As
part of this investigation the attorneys prepared a letter containing a questionnaire which was sent to "All Foreign General and Area Managers" over the Chairman's signature. The letter *387
began by noting recent disclosures that several American companies made "possibly illegal" payments to foreign government officials and emphasized that the management needed full
information concerning any such payments made by Upjohn. The letter indicated that the Chairman had asked Thomas, identified as "the company's General Counsel," "to conduct an investigation
for the purpose of determining the nature and magnitude of any payments made by the Upjohn Company or any of its subsidiaries to any employee or official of a foreign government." The
questionnaire sought detailed information concerning such payments. Managers were instructed to treat the investigation as "highly confidential" and not to discuss it with anyone other than Upjohn
employees who might be helpful in providing the requested information. Responses were to be sent directly to Thomas. Thomas and outside counsel also interviewed the recipients of the
questionnaire and some 33 other Upjohn officers or employees as part of the investigation. 20
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On March 26, 1976, the company voluntarily submitted a preliminary report to the Securities and Exchange Commission on Form 8-K disclosing certain questionable payments.m A copy of the
report was simultaneously submitted to the Internal Revenue Service, which immediately began an investigation to determine the tax consequences of the payments. Special agents conducting the
investigation were given lists by Upjohn of all those interviewed and all who had responded to the questionnaire. On November 23, 1976, the Service issued a summons pursuantto 26 U. S. C. §
7602 demanding production of:

"All files relative to the investigation conducted under the supervision of Gerard Thomas to identify payments to employees of foreign governments and any political *388
contributions made by the Upjohn Company or any of its affiliates since January 1, 1971 and to determine whether any funds of the Upjohn Company had been improperly
accounted for on the corporate books during the same period.

"The records should include but not be limited to written questionnaires sent to managers of the Upjohn Company's foreign affiliates, and memorandums or notes of the interviews
conducted in the United States and abroad with officers and employees of the Upjohn Company and its subsidiaries." App. 17a-18a.

The company declined to produce the documents specified in the second paragraph on the grounds that they were protected from disclosure by the attorney-client privilege and constituted the
work product of attorneys prepared in anticipation of litigation. On August 31, 1977, the United States filed a petition seeking enforcement of the summons under 26 U. S. C. §§ 7402 (b) and 7604
(a) in the United States District Court for the Western District of Michigan. That court adopted the recommendation of a Magistrate who concluded that the summons should be enforced. Petitioners
appealed to the Court of Appeals for the Sixth Circuit which rejected the Magistrate's finding of a waiver of the attorney-client privilege, 600 F. 2d 1223, 1227, n. 12, but agreed that the privilege did
not apply "[t]o the extent that the communications were made by officers and agents not responsible for directing Upjohn's actions in response to legal advice . . . for the simple reason that the
communications were not the “client's." Id., at 1225. The court reasoned that accepting petitioners' claim for a broader application of the privilege would encourage upper-echelon management to
ignore unpleasant facts and create too broad a "zone of silence." Noting that Upjohn's counsel had interviewed officials such as the Chairman and President, the Court of Appeals remanded to the
District Court so that a determination of who was *389 within the "control group” could be made. In a concluding footnote the court stated that the work-product doctrine "is not applicable to
administrative summonses issued under 26 U. S. C. § 7602." Id., at 1228, n. 13.

Federal Rule of Evidence 501 provides that "the privilege of a witness . . . shall be governed by the principles of the common law as they may be interpreted by the courts of the United States in
light of reason and experience." The attorney-client privilege is the oldest of the privileges for confidential communications known to the common law. 8 J. Wigmore, Evidence § 2290 (McNaughton
rev. 1961). Its purpose is to encourage full and frank communication between attorneys and their clients and thereby promote broader public interests in the observance of law and administration of
justice. The privilege recognizes that sound legal advice or advocacy serves public ends and that such advice or advocacy depends upon the lawyer's being fully informed by the client. As we
stated last Term in Trammel v. United States, 445 U. S. 40, 51 (1980): "The lawyer-client privilege rests on the need for the advocate and counselor to know all that relates to the client's reasons for
seeking representation if the professional mission is to be carried out." And in Fisher v. United States, 425 U. S. 391, 403 (1976), we recognized the purpose of the privilege to be "to encourage
clients to make full disclosure to their attorneys." This rationale for the privilege has long been recognized by the Court, see Hunt v. Blackburn, 128 U. S. 464, 470 (1888) (privilege "is founded upon
the necessity, in the interest and administration of justice, of the aid of persons having knowledge of the law and skilled in its practice, which assistance can only be safely and readily availed of
when free from the consequences or the apprehension of disclosure"). Admittedly complications in the application of the privilege arise when the client is a corporation, which in theory is an
artificial creature of the *390 law, and not an individual; but this Court has assumed that the privilege applies when the client is a corporation, United States v. Louisville & Nashville R. Co., 236 U.
S. 318, 336 (1915), and the Government does not contest the general proposition.

The Court of Appeals, however, considered the application of the privilege in the corporate context to present a "different problem," since the client was an inanimate entity and "only the senior
management, guiding and integrating the several operations, . . . can be said to possess an identity analogous to the corporation as a whole." 600 F. 2d, at 1226. The first case to articulate the so-
called "control group test" adopted by the court below, Philadelphia v. Westinghouse Electric Corp., 210 F. Supp. 483, 485 (ED Pa.), petition for mandamus and prohibition denied sub nom.
General Electric Co. v. Kirkpatrick, 312 F. 2d 742 (CA3 1962), cert. denied, 372 U. S. 943 (1963), reflected a similar conceptual approach:
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"Keeping in mind that the question is, Is it the corporation which is seeking the lawyer's advice when the asserted privileged communication is made?, the most satisfactory solution,
| think, is that if the employee making the communication, of whatever rank he may be, is in a position to control or even to take a substantial part in a decision about any action
which the corporation may take upon the advice of the attorney, . . . then, in effect, he is (or personifies) the corporation when he makes his disclosure to the lawyer and the privilege
would apply." (Emphasis supplied.)

Such a view, we think, overlooks the fact that the privilege exists to protect not only the giving of professional advice to those who can act on it but also the giving of information to the lawyer to
enable him to give sound and informed advice. See Trammel, supra, at 51; Fisher,_supra, at 403. The first step in the resolution of any legal problem is ascertaining the factual background and
sifting through the facts *391 with an eye to the legally relevant. See ABA Code of Professional Responsibility, Ethical Consideration 4-1:

"A lawyer should be fully informed of all the facts of the matter he is handling in order for his client to obtain the full advantage of our legal system. It is for the lawyer in the exercise
of his independent professional judgment to separate the relevant and important from the irrelevant and unimportant. The observance of the ethical obligation of a lawyer to hold
inviolate the confidences and secrets of his client not only facilitates the full development of facts essential to proper representation of the client but also encourages laymen to seek
early legal assistance."

See also Hickman v. Taylor, 329 U. S. 495, 511 (1947).

In the case of the individual client the provider of information and the person who acts on the lawyer's advice are one and the same. In the corporate context, however, it will frequently be
employees beyond the control group as defined by the court below—"officers and agents . . . responsible for directing [the company's] actions in response to legal advice" —who will possess the
information needed by the corporation's lawyers. Middle-level—and indeed lower-level—employees can, by actions within the scope of their employment, embroil the corporation in serious legal
difficulties, and it is only natural that these employees would have the relevant information needed by corporate counsel if he is adequately to advise the client with respect to such actual or
potential difficulties. This fact was noted in Diversified Industries, Inc. v. Meredith, 572 F. 2d 596 (CA8 1978) (en banc):

"In a corporation, it may be necessary to glean information relevant to a legal problem from middle management or non-management personnel as well as from top executives. The
attorney dealing with a complex legal problem “is thus faced with a "Hobson's choice". If he interviews employees not having "the very highest authority”, *392 their communications
to him will not be privileged. If, on the other hand, he interviews only those employees with "the very highest authority", he may find it extremely difficult, if not impossible, to
determine what happened.” /d., at 608-609 (quoting Weinschel, Corporate Employee Interviews and the Attorney-Client Privilege, 12 B. C. Ind. & Com. L. Rev. 873, 876 (1971)).

The control group test adopted by the court below thus frustrates the very purpose of the privilege by discouraging the communication of relevant information by employees of the client to attorneys
seeking to render legal advice to the client corporation. The attorney's advice will also frequently be more significant to noncontrol group members than to those who officially sanction the advice,
and the control group test makes it more difficult to convey full and frank legal advice to the employees who will put into effect the client corporation's policy. See, e. g., Duplan Corp. v. Deering
Milliken, Inc., 397 F. Supp. 1146, 1164 (SC 1974) ("After the lawyer forms his or her opinion, it is of no immediate benefit to the Chairman of the Board or the President. It must be given to the
corporate personnel who will apply it").

The narrow scope given the attorney-client privilege by the court below not only makes it difficult for corporate attorneys to formulate sound advice when their client is faced with a specific legal
problem but also threatens to limit the valuable efforts of corporate counsel to ensure their client's compliance with the law. In light of the vast and complicated array of regulatory legislation
confronting the modern corporation, corporations, unlike most individuals, "constantly go to lawyers to find out how to obey the law," Burnham, The Attorney-Client Privilege in the Corporate Arena,
24 Bus. Law. 901, 913 (1969), particularly since compliance with the law in this area is hardly an instinctive matter, see, e. g., United States v. United States Gypsum Co., 438 U. S. 422, 440-441

(1978) ("the behavior proscribed by the [Sherman] Act is *393 often difficult to distinguish from the gray zone of socially acceptable and economically justifiable business conduct").[Z] The test

adopted by the court below is difficult to apply in practice, though no abstractly formulated and unvarying "test" will necessarily enable courts to decide questions such as this with mathematical
precision. But if the purpose of the attorney-client privilege is to be served, the attorney and client must be able to predict with some degree of certainty whether particular discussions will be
protected. An uncertain privilege, or one which purports to be certain but results in widely varying applications by the courts, is little better than no privilege at all. The very terms of the test adopted
by the court below suggest the unpredictability of its application. The test restricts the availability of the privilege to those officers who play a "substantial role" in deciding and directing a
corporation's legal response. Disparate decisions in cases applying this test illustrate its unpredictability. Compare, e. g., Hogan v. Zletz, 43 F. R. D. 308, 315-316 (ND Okla. 1967), aff'd in part sub
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research and vice president for production and research).

*394 The communications at issue were made by Upjohn employees[‘:s] to counsel for Upjohn acting as such, at the direction of corporate superiors in order to secure legal advice from counsel. As
the Magistrate found, "Mr. Thomas consulted with the Chairman of the Board and outside counsel and thereafter conducted a factual investigation to determine the nature and extent of the
questionable payments and to be in a position to give legal advice to the company with respect to the payments.” (Emphasis supplied.) 78-1 USTC § 9277, pp. 83,598, 83,599. Information, not
available from upper-echelon management, was needed to supply a basis for legal advice concerning compliance with securities and tax laws, foreign laws, currency regulations, duties to

shareholders, and potential litigation in each of these areas.[4! The communications concerned matters within the scope of the employees' corporate duties, and the employees themselves were
sufficiently aware that they were being questioned in order that the corporation could obtain legal advice. The questionnaire identified Thomas as "the company's General Counsel" and referred in
its opening sentence to the possible illegality of payments such as the ones on which information was sought. App. 40a. A statement of policy accompanying the questionnaire clearly indicated the
legal implications of the investigation. The policy statement was issued "in order that there be no uncertainty in the future as to the policy with respect to the practices which are the subject of this
investigation." *395 It began "Upjohn will comply with all laws and regulations," and stated that commissions or payments "will not be used as a subterfuge for bribes or illegal payments" and that
all payments must be "proper and legal." Any future agreements with foreign distributors or agents were to be approved "by a company attorney" and any questions concerning the policy were to
be referred "to the company's General Counsel." Id., at 165a-166a. This statement was issued to Upjohn employees worldwide, so that even those interviewees not receiving a questionnaire were
aware of the legal implications of the interviews. Pursuant to explicit instructions from the Chairman of the Board, the communications were considered "highly confidential" when made, id., at 39a,

43a, and have been kept confidential by the company.[‘r—’] Consistent with the underlying purposes of the attorney-client privilege, these communications must be protected against compelled
disclosure.

The Court of Appeals declined to extend the attorney-client privilege beyond the limits of the control group test for fear that doing so would entail severe burdens on discovery and create a broad
"zone of silence" over corporate affairs. Application of the attorney-client privilege to communications such as those involved here, however, puts the adversary in no worse position than if the
communications had never taken place. The privilege only protects disclosure of communications; it does not protect disclosure of the underlying facts by those who communicated with the
attorney:

"[T]he protection of the privilege extends only to communications and not to facts. A fact is one thing and a communication concerning that fact is an entirely different *396 thing. The
client cannot be compelled to answer the question, "What did you say or write to the attorney?' but may not refuse to disclose any relevant fact within his knowledge merely because
he incorporated a statement of such fact into his communications to his attorney." Philadelphia v. Westinghouse Electric Corp., 205 F. Supp. 830, 831 (ED Pa. 1962).

See also Diversified Industries, 572 F. 2d, at 611; State ex rel. Dudek v. Circuit Court, 34 Wis. 2d 559, 580, 150 N. W. 2d 387, 399 (1967) ("the courts have noted that a party cannot conceal a fact
merely by revealing it to his lawyer"). Here the Government was free to question the employees who communicated with Thomas and outside counsel. Upjohn has provided the IRS with a list of
such employees, and the IRS has already interviewed some 25 of them. While it would probably be more convenient for the Government to secure the results of petitioner's internal investigation by
simply subpoenaing the questionnaires and notes taken by petitioner's attorneys, such considerations of convenience do not overcome the policies served by the attorney-client privilege. As
Justice Jackson noted in his concurring opinion in Hickman v. Taylor,_ 329 U. S., at 516: "Discovery was hardly intended to enable a learned profession to perform its functions. . . on wits borrowed
from the adversary."

Needless to say, we decide only the case before us, and do not undertake to draft a set of rules which should govern challenges to investigatory subpoenas. Any such approach would violate the
spirit of Federal Rule of Evidence 501. See S. Rep. No. 93-1277, p. 13 (1974) ("the recognition of a privilege based on a confidential relationship . . . should be determined on a case-by-case
basis"); Trammel, 445 U. S., at 47; United States v. Gillock, 445 U. S. 360, 367 (1980). While such a "case-by-case" basis may to some slight extent undermine desirable certainty in the boundaries
of the attorney-client *397 privilege, it obeys the spirit of the Rules. At the same time we conclude that the narrow "control group test" sanctioned by the Court of Appeals in this case cannot,
consistent with "the principles of the common law as . . . interpreted. . . in the light of reason and experience," Fed. Rule Evid. 501, govern the development of the law in this area.

n
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Our decision that the communications by Upjohn employees to counsel are covered by the attorney-client privilege disposes of the case so far as the responses to the questionnaires and any
notes reflecting responses to interview questions are concerned. The summons reaches further, however, and Thomas has testified that his notes and memoranda of interviews go beyond
recording responses to his questions. App. 27a-28a, 91a-93a. To the extent that the material subject to the summons is not protected by the attorney-client privilege as disclosing communications

between an employee and counsel, we must reach the ruling by the Court of Appeals that the work-product doctrine does not apply to summonses issued under 26 U. S. C. § 7602.[¢

The Government concedes, wisely, that the Court of Appeals erred and that the work-product doctrine does apply to IRS summonses. Brief for Respondents 16, 48. This doctrine was announced
by the Court over 30 years ago in Hickman v. Taylor, 329 U. S. 495 (1947). In that case the Court rejected "an attempt, without purported necessity or justification, to secure written statements,
private memoranda and personal recollections prepared or formed by an adverse party's counsel in the course of his legal duties." Id., at 510. The Court noted that "it is essential that a lawyer work
with *398 a certain degree of privacy" and reasoned that if discovery of the material sought were permitted

"much of what is now put down in writing would remain unwritten. An attorney's thoughts, heretofore inviolate, would not be his own. Inefficiency, unfairness and sharp practices
would inevitably develop in the giving of legal advice and in the preparation of cases for trial. The effect on the legal profession would be demoralizing. And the interests of the clients
and the cause of justice would be poorly served." Id., at 511.

The "strong public policy" underlying the work-product doctrine was reaffirmed recently in United States v. Nobles, 422 U. S. 225, 236-240 (1975), and has been substantially incorporated in
Federal Rule of Civil Procedure 26 (b) (3).[Z]

As we stated last Term, the obligation imposed by a tax summons remains "subject to the traditional privileges and limitations." United States v. Euge, 444 U. S. 707, 714 (1980). Nothing in the
language of the IRS summons provisions or their legislative history suggests an intent on the part of Congress to preclude application of the work-product doctrine. Rule 26 (b) (3) codifies the work-
product doctrine, and the Federal Rules of Civil Procedure are made applicable *399 to summons enforcement proceedings by Rule 81 (a) (3). See Donaldson v. United States, 400 U. S. 517, 528
(1971). While conceding the applicability of the work-product doctrine, the Government asserts that it has made a sufficient showing of necessity to overcome its protections. The Magistrate
apparently so found, 78-1 USTC ] 9277, p. 83,605. The Government relies on the following language in Hickman:

"We do not mean to say that all written materials obtained or prepared by an adversary's counsel with an eye toward litigation are necessarily free from discovery in all cases. Where
relevant and nonprivileged facts remain hidden in an attorney's file and where production of those facts is essential to the preparation of one's case, discovery may properly be had. .
.. And production might be justified where the witnesses are no longer available or can be reached only with difficulty." 329 U. S., at 511.

The Government stresses that interviewees are scattered across the globe and that Upjohn has forbidden its employees to answer questions it considers irrelevant. The above-quoted language
from Hickman, however, did not apply to "oral statements made by witnesses . . . whether presently in the form of [the attorney's] mental impressions or memoranda." Id., at 512. As to such
material the Court did "not believe that any showing of necessity can be made under the circumstances of this case so as to justify production. . . . If there should be a rare situation justifying
production of these matters, petitioner's case is not of that type." Id., at 512-513. See also Nobles,_supra, at 252-253 (WHITE, J., concurring). Forcing an attorney to disclose notes and memoranda
of witnesses' oral statements is particularly disfavored because it tends to reveal the attorney's mental processes, 329 U. S., at 513 ("what he saw fit to write down regarding witnesses' remarks");

id., at 516-517 ("the statement would be his [the *400 attorney's] language, permeated with his inferences") (Jackson, J., concurring).[§]

Rule 26 accords special protection to work product revealing the attorney's mental processes. The Rule permits disclosure of documents and tangible things constituting attorney work product
upon a showing of substantial need and inability to obtain the equivalent without undue hardship. This was the standard applied by the Magistrate, 78-1 USTC { 9277, p. 83,604. Rule 26 goes on,
however, to state that "[ijn ordering discovery of such materials when the required showing has been made, the court shall protect against disclosure of the mental impressions, conclusions,
opinions or legal theories of an attorney or other representative of a party concerning the litigation." Although this language does not specifically refer to memoranda based on oral statements of
witnesses, the Hickman court stressed the danger that compelled disclosure of such memoranda would reveal the attorney's mental processes. It is clear that this is the sort of material the
draftsmen of the Rule had in mind as deserving special protection. See Notes of Advisory Committee on 1970 Amendment to Rules, 28 U. S. C. App., p. 442 ("The subdivision . . . goes on to
protect against disclosure the mental impressions, conclusions, opinions, or legal theories . . . of an attorney or other representative of a party. The Hickman opinion drew special attention to the
need for protecting an attorney against discovery of memoranda prepared from recollection of oral interviews. The courts have steadfastly safeguarded against disclosure of lawyers' mental
impressions and legal theories . . .").
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*401 Based on the foregoing, some courts have concluded that no showing of necessity can overcome protection of work product which is based on oral statements from witnesses. See, e. g., In
re Grand Jury Proceedings, 473 F. 2d 840, 848 (CA8 1973) (personal recollections, notes, and memoranda pertaining to conversation with witnesses); In re Grand Jury Investigation, 412 F. Supp.
943, 949 (ED Pa. 1976) (notes of conversation with witness "are so much a product of the lawyer's thinking and so little probative of the witness's actual words that they are absolutely protected
from disclosure"). Those courts declining to adopt an absolute rule have nonetheless recognized that such material is entitled to special protection. See, e. g., In re Grand Jury Investigation, 599 F.
2d 1224, 1231 (CA3 1979) ("special considerations . . . must shape any ruling on the discoverability of interview memoranda . . . ; such documents will be discoverable only in a “rare situation™); cf.
In re Grand Jury Subpoena, 599 F. 2d 504, 511-512 (CA2 1979).

We do not decide the issue at this time. It is clear that the Magistrate applied the wrong standard when he concluded that the Government had made a sufficient showing of necessity to overcome
the protections of the work-product doctrine. The Magistrate applied the "substantial need" and "without undue hardship" standard articulated in the first part of Rule 26 (b) (3). The notes and
memoranda sought by the Government here, however, are work product based on oral statements. If they reveal communications, they are, in this case, protected by the attorney-client privilege.
To the extent they do not reveal communications, they reveal the attorneys' mental processes in evaluating the communications. As Rule 26 and Hickman make clear, such work product cannot be
disclosed simply on a showing of substantial need and inability to obtain the equivalent without undue hardship.

While we are not prepared at this juncture to say that such material is always protected by the work-product rule, we *402 think a far stronger showing of necessity and unavailability by other
means than was made by the Government or applied by the Magistrate in this case would be necessary to compel disclosure. Since the Court of Appeals thought that the work-product protection
was never applicable in an enforcement proceeding such as this, and since the Magistrate whose recommendations the District Court adopted applied too lenient a standard of protection, we think
the best procedure with respect to this aspect of the case would be to reverse the judgment of the Court of Appeals for the Sixth Circuit and remand the case to it for such further proceedings in
connection with the work-product claim as are consistent with this opinion.

Accordingly, the judgment of the Court of Appeals is reversed, and the case remanded for further proceedings.
It is so ordered.
CHIEF JUSTICE BURGER, concurring in part and concurring in the judgment.

I join in Parts | and Il of the opinion of the Court and in the judgment. As to Part Il, | agree fully with the Court's rejection of the so-called "control group” test, its reasons for doing so, and its
ultimate holding that the communications at issue are privileged. As the Court states, however, "if the purpose of the attorney-client privilege is to be served, the attorney and client must be able to
predict with some degree of certainty whether particular discussions will be protected." Ante, at 393. For this very reason, | believe that we should articulate a standard that will govern similar cases
and afford guidance to corporations, counsel advising them, and federal courts.

The Court properly relies on a variety of factors in concluding that the communications now before us are privileged. See ante, at 394-395. Because of the great importance of the issue, in my view
the Court should make clear now that, as a *403 general rule, a communication is privileged at least when, as here, an employee or former employee speaks at the direction of the management
with an attorney regarding conduct or proposed conduct within the scope of employment. The attorney must be one authorized by the management to inquire into the subject and must be seeking
information to assist counsel in performing any of the following functions: (a) evaluating whether the employee's conduct has bound or would bind the corporation; (b) assessing the legal
consequences, if any, of that conduct; or (c) formulating appropriate legal responses to actions that have been or may be taken by others with regard to that conduct. See, e. g., Diversified
Industries, Inc. v. Meredith, 572 F. 2d 596, 609 (CA8 1978) (en banc); Harper & Row Publishers, Inc. v. Decker, 423 F. 2d 487, 491-492 (CA7 1970), aff'd by an equally divided Court, 400 U. S. 348
(1971); Duplan Corp. v. Deering Milliken,_Inc., 397 F. Supp. 1146, 1163-1165 (SC 1974). Other communications between employees and corporate counsel may indeed be privileged—as the

petitioners and several amici have suggested in their proposed formulationsl:! —but the need for certainty does not compel us now to prescribe all the details of the privilege in this case.

Nevertheless, to say we should not reach all facets of the privilege does not mean that we should neglect our duty to provide guidance in a case that squarely presents the question in a traditional
adversary context. Indeed, because Federal Rule of Evidence 501 provides that the law of privileges "shall be governed by the principles of the common law as they may be interpreted by the
courts of the United States in the light of reason and experience," this Court has a special duty to clarify aspects of the law of privileges properly *404 before us. Simply asserting that this failure
"may to some slight extent undermine desirable certainty," ante, at 396, neither minimizes the consequences of continuing uncertainty and confusion nor harmonizes the inherent dissonance of
acknowledging that uncertainty while declining to clarify it within the frame of issues presente(é5
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[*] Briefs of amici curiae urging reversal were filed by Leonard S. Janofsky, Leon Jaworski, and Keith A. Jones for the American Bar Association; by Thomas G. Lilly, Alfred F. Belcuore, Paul F. Rothstein, and Ronald L.
Carlson for the Federal Bar Association; by Erwin N. Griswold for the American College of Trial Lawyers et al.; by Stanley T. Kaleczyc and J. Bruce Brown for the Chamber of Commerce of the United States; and by Lewis
A. Kaplan, James N. Benedict, Brian D. Forrow, John G. Koeltl, Standish Forde Medina, Jr., Renee J. Roberts, and Marvin Wexler for the Committee on Federal Courts et al.

[1] On July 28, 1976, the Company filed and amendment to this report disclosing further payments.

[2] The Government argues that the risk of civil or criminal liability suffices to ensure that corporations will seek legal advice in the absence of the protection of the privilege. This response ignores the fact that the depth
and quality of any investigations to ensure compliance with the law would suffer, even were they undertaken. The response also proves too much, since it applies to all communications covered by the privilege; an
individual trying to comply with the law or faced with a legal problem also has strong incentive to disclose information to his lawyer, yet the common law has recognized the value of the privilege in further facilitating
communications.

[3] Seven of the eighty-six employees interviewed by counsel had terminated their employment with Upjohn at the time of the interview. App. 33a-38a. Petitioners argue that the privilege should nonetheless apply to
communications by these former employees concerning activities during their period of employment. Neither the District Court nor the Court of Appeals had occasion to address this issue, and we decline to decide it
without the benefit of treatment below.

[4] See id., at 26a-27a, 103a, 123a-124a. See also In re Grand Jury Investigation, 599 F. 2d 1224, 1229 (CA3 1979); In re Grand Jury Subpoena, 599 F. 2d 504, 511 (CA2 1979).

[5] See Magistrate's opinion, 78-1 USTC 9 9277, p. 83,599: "The responses to the questionnaires and the notes of the interviews have been treated as confidential material and have not been disclosed to anyone except
Mr. Thomas and outside counsel."

[6] The following discussion will also be relevant to counsel's notes and memoranda of interviews with the seven former employees should it be determined that the attorney-client privilege does not apply to them. See n.
3, supra.

[7]1 This provides, in pertinent part:

"[A] party may obtain discovery of documents and tangible things otherwise discoverable under subdivision (b) (1) of this rule and prepared in anticipation of litigation or for trial by or for another party or by or for that other
party's representative (including his attorney, consultant, surety, indemnitor, insurer, or agent) only upon a showing that the party seeking discovery has substantial need of the materials in the preparation of his case and
that he is unable without undue hardship to obtain the substantial equivalent of the materials by other means. In ordering discovery of such materials when the required showing has been made, the court shall protect
against disclosure of the mental impressions, conclusions, opinions, or legal theories of an attorney or other representative of a party concerning the litigation."

[8] Thomas described his notes of the interviews as containing "what | considered to be the important questions, the substance of the responses to them, my beliefs as to the importance of these, my beliefs as to how they
related to the inquiry, my thoughts as to how they related to other questions. In some instances they might even suggest other questions that | would have to ask or things that | needed to find elsewhere." 78-1 USTC §
9277, p. 83,599.

[*] See Brief for Petitioners 21-23, and n. 25; Brief for American Bar Association as Amicus Curiae 5-6, and n. 2; Brief for American College of Trial Lawyers and 33 Law Firms as Amici Curiae 9-10, and n. 5.
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Akcros Chemicals Ltd

v

European Commission

(Appeal — Competition — Measures of inquiry — Commission’s powers of investigation — Legal professional privilege — Employment relationship between a lawyer and an
undertaking — Exchanges of e-mails)

Summary of the Judgment
1. Appeals — Legal interest in bringing proceedings — Condition — Appeal capable of procuring an advantage for the party bringing it

2. Competition — Administrative procedure — Commission’s powers of investigation — Power to require the production of a communication between a lawyer and client
— Limits — Protection of confidentiality of such a communication — Extent — Exclusion of communications with in-house lawyers

3. European Union law — Principles — Equal treatment — Concept — Limits
(Charter of Fundamental Rights of the European Union, Arts 20 and 21)

4. Competition — Administrative procedure — Commission’s powers of investigation — Power to require the production of a communication between a lawyer and client
— Limits — Protection of confidentiality of such a communication — Extent — Exclusion of communications with in-house lawyers

(Council Regulation No 1/2003)
5. European Union law — Principles — Rights of the defence — Application to proceedings in which sanctions may be imposed
(Charter of Fundamental Rights of the European Union, Art. 48(2))

6. Competition — Administrative procedure — Commission’s powers of investigation — Power to require the production of a communication between a lawyer and client
— Limits — Protection of confidentiality of such a communication — Extent — Exclusion of communications with in-house lawyers

(Arts 101 TFEU and 102 TFEU; Council Regulations No 17 and No 1/2003)

7. European Union law — Direct effect — Individual rights — Safeguard by the national courts — Action at law — Principle of national procedural autonomy

8. Competition — Administrative procedure — Commission’s powers of investigation — Power to require the production of a communication between a lawyer and client
(Council Regulations No 17, Art. 14(6), and No 1/2003, Art. 20(6))

9. European Union — Exclusive jurisdiction — Provisions necessary for the functioning of the internal market — Rules of procedure with respect to competition law —
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(Art. 3(1)(b), TFEU, 101 TFEU to 103 TFEU and 105 TFEU; Council Regulations No 17, Art. 14, and No 1/2003, Art. 20)
1. A legal interest in bringing proceedings is a condition of admissibility which must continue until the court has adjudicated on the substance of the case.
Furthermore, in appeal proceedings such an interest exists as long as the appeal may, if successful, procure an advantage for the party bringing it.

With respect to competition law, an undertaking’s legal interest in bringing proceedings against a Commission decision refusing to return to it documents or to destroy any
copies of them, by reason of a breach of legal professional privilege between a lawyer and his client in the course of investigations, continues at least as long as the
Commission has the documents or copies of them. Any breach of legal professional privilege in the course of investigations does not take place when the Commission
relies on a privileged document, but when such a document is seized by one of its officials.

(see paras 22-23, 25)

2. The benefit of legal professional privilege with respect to communications between lawyers and their clients is subject to two cumulative conditions. First, the
exchange with the lawyers must be connected to the client’s rights of defence and, second, the exchange must emanate from independent lawyers, that is to say, lawyers
who are not bound to the client by a relationship of employment.

It follows that the requirement of independence means that there should exist no employment relationship between the lawyer and his client, so that legal professional
privilege does not cover exchanges within a company or group with in-house lawyers.

The concept of the independence of lawyers is determined not only positively, that is by reference to professional ethical obligations, but also negatively, by the absence of
an employment relationship. An in-house lawyer, despite his enrolment with a Bar or Law Society and the professional ethical obligations to which he is, as a result,
subject, does not enjoy the same degree of independence of his employer as a lawyer working in an external law firm does in relation to his client. Consequently, an in-
house lawyer is less able to deal effectively with any conflicts between his professional obligations and the aims of his client.

An in-house lawyer cannot, whatever guarantees he has in the exercise of his profession, be treated in the same way as an external lawyer, because he occupies the
position of an employee which, by its very nature, does not allow him to ignore the commercial strategies pursued by his employer, and thereby affects his ability to
exercise professional independence.

Furthermore, under the terms of his contract of employment, an in-house lawyer may be required to carry out other tasks which may have an effect on the commercial
policy of the undertaking and which cannot but reinforce the close ties between the lawyer and his employer.

It follows that, because both of an in-house lawyer’s economic dependence and of the close ties with his employer, he does not enjoy a level of professional independence
comparable to that of an external lawyer.

In-house lawyers being in a fundamentally different position from that of external lawyers, so that their respective circumstances are not comparable, no breach of the
principle of equal treatment results from the different treatment of those professionals with respect to legal professional privilege.

Even assuming that the consultation of in-house lawyers employed by the undertaking or group were to be covered by the right to obtain legal advice and representation,
that would not exclude the application, where in-house lawyers are involved, of certain restrictions and rules relating to the exercise of the profession without that being
regarded as adversely affecting the rights of the defence.

Finally, the fact that, in the course of an investigation by the Commission, legal professional privilege is limited to exchanges with external lawyers in no way undermines
the principle of legal certainty.

(see paras 40-41, 44-45, 47-49, 58-59, 95, 106)
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3. The principle of equal treatment, which requires comparable situations not to be treated differently and different situations not to be treated in the same way unless
such treatment is objectively justified, is a general principle of European Union law, laid down in Articles 20 and 21 of the Charter of Fundamental Rights of the European
Union.

(see paras 54-55)

4. The Court stated, in its reasoning in the judgment in Case 155/79 AM & S Europe v Commission [1982] ECR 1575 relating to legal professional privilege in
investigation procedures in matters of competition law, that that area of European Union law must take into account the principles and concepts common to the laws of the
Member States concerning the observance of confidentiality, in particular, as regards certain communications between lawyer and client. For that purpose, the Court
compared various national laws. The Court acknowledged, on the basis of that comparison, that legal professional privilege should be protected under European Union
law, so long as certain conditions were fulfilled.

In the years that have passed since the judgment in Case 155/79 AM & S Europe v Commission was delivered, no predominant trend towards protection under legal
professional privilege of communications within a company or group with in-house lawyers may be discerned in the legal systems of the 27 Member States of the
European Union. The legal situation in the Member States of the European Union has not evolved to an extent that would justify a change in the case-law and recognition
for in-house lawyers of the benefit of legal professional privilege.

Furthermore, although it is true that Regulation 1/2003 on the implementation of the rules on competition laid down in Articles 81 and 82 of the Treaty, has introduced a
great number of amendments to the rules of procedure relating to European Union competition law, there is nothing in those rules to suggest that they require lawyers in
independent practice and in-house lawyers to be treated in the same way with respect to legal professional privilege, for that principle is not at all the subject-matter of the
regulation which aims to reinforce the extent of the Commission’s powers of inspection, in particular as regards documents which may be the subject of such measures.
Nor, therefore, can the amendment of the rules of procedure for competition law, resulting in particular from that regulation, justify a change in the case-law established by
the judgment in AM & S Europe v Commission.

(see paras 69-70, 74, 76, 83, 86-87)

5. In all proceedings in which sanctions, especially fines or penalty payments, may be imposed observance of the rights of the defence is a fundamental principle of
European Union law laid down in Article 48(2) of the Charter of Fundamental Right of the European Union.

(see para. 92)

6. The Commission’s powers under Regulation No 17 and Regulation No 1/2003 on the implementation of the rules on competition laid down in Articles 81 and 82 of
the Treaty may be distinguished from those in enquiries which can be carried out at national level. Both types of procedure are based on a division of powers between the
various competition authorities. The rules on legal professional privilege may, therefore, vary according to that division of powers and the rules relevant to it.

Restrictive practices are viewed differently by European Union law and national law. Whilst Articles 101 TFEU and 102 TFEU view them in the light of the obstacles which
may result for trade between the Member States, each body of national legislation proceeds on the basis of considerations peculiar to it and considers restrictive practices
solely in that context.

In those circumstances, the undertakings whose premises are searched in the course of a competition investigation are able to determine their rights and obligations vis-a-
vis the competent authorities and the law applicable, as, for example, the treatment of documents likely to be seized in the course of such an investigation and whether the
undertakings concerned are entitled to rely on legal professional privilege in respect of communications with in-house lawyers. The undertakings can therefore determine
their position in the light of the powers of those authorities and specifically of those concerning the seizure of documents.

The principle of legal certainty does not, therefore, require identical criteria to be applied as regards legal professional privilege in those two types of procedure.

(see paras 102-105)
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7. In accordance with the principle of national procedural autonomy, there being no European Union rules to govern the matter, it is for the domestic legal system of
each Member State to designate the courts and tribunals having jurisdiction and to lay down the detailed procedural rules governing actions for safeguarding rights which
individuals derive from European Union law.

That principle may not be relied on against a decision taken by an institution of the European Union on the basis of a regulation adopted at European Union level, which,
moreover, makes no renvoi back to national law.

(see paras 113-114)

8. The uniform interpretation and application of the principle of legal professional privilege at European Union level are essential in order that inspections by the
Commission in anti-trust proceedings may be carried out in conditions in which the undertakings concerned are treated equally. If that were not the case, the use of rules
or legal concepts in national law and deriving from the legislation of a Member State would adversely affect the unity of European Union law. Such an interpretation and
application of that legal system cannot depend on the place of the inspection or any specific features of the national rules.

In investigations conducted by the Commission as European competition authority, national law is applicable only in so far as the authorities of the Member States lend
their assistance, in particular with a view to overcoming opposition by the undertakings concerned through the use of coercive measures, in accordance with Article 14(6)
of Regulation No 17 or Article 20(6) of Regulation No 1/2003 on the implementation of the rules on competition laid down in Articles 81 and 82 of the Treaty. However, the
question of which documents and business records the Commission may examine and copy as part of its inspections under antitrust legislation is determined exclusively
in accordance with EU law.

(see paras 115, 119)

9. The rules of procedure with respect to competition law, as set out in Article 14 of Regulation No 17 and Article 20 of Regulation No 1/2003 on the implementation of
the rules of competition laid down in Articles 81 and 82 of the Treaty, are part of the provisions necessary for the functioning of the internal market whose adoption is part
of the exclusive competence conferred on the Union by virtue of Article 3(1)(b) TFEU.

In accordance with the provisions of Article 103 TFEU, it is for the European Union to lay down the regulations or directives to give effect to the principles in Articles 101
TFEU and 102 TFEU concerning the competition rules applicable to undertakings. That power is, in particular, intended to ensure observance of the prohibitions referred
to in those articles by the imposition of fines and periodic penalty payments and to define the Commission’s role in the application of those provisions.

In that connection, Article 105 TFEU provides that the Commission is to ensure the application of the principles laid down in Articles 101 TFEU and 102 TFEU and to
investigate cases of suspected infringement.

Accordingly, neither the principle of national procedural autonomy nor the principle of conferred powers may be invoked against the powers enjoyed by the Commission in
the area in question.

(see paras 116-118, 120)

JUDGMENT OF THE COURT (Grand Chamber)
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(Appeal — Competition — Measures of inquiry — Commission’s powers of investigation — Legal professional privilege — Employment relationship between a lawyer and
an undertaking — Exchanges of e-mails)

In Case C-550/07 P,
APPEAL under Article 56 of the Statute of the Court of Justice, brought on 30 November 2007,
Akzo Nobel Chemicals Ltd, established in Hersham (United Kingdom),
Akcros Chemicals Ltd, established in Hersham,
represented by M. Mollica, avocate, and subsequently by M. van der Woude, avocat and C. Swaak, advocaat,
appellants,

supported by
United Kingdom of Great Britain and Northern Ireland, represented by V. Jackson and E. Jenkinson, acting as Agents, and M. Hoskins, Barrister,
Ireland, represented by D. O’Hagan, acting as Agent, and M. Collins SC, with an address for service in Luxembourg,
Kingdom of the Netherlands, represented by C. Wissels, Y. de Vries and M. de Grave, acting as Agents,
interveners in the appeal,
the other parties to the proceedings being:
European Commission, represented by F. Castillo de la Torre and X. Lewis, acting as Agents, with an address for service in Luxembourg,

defendant at first instance,
Conseil des barreaux européens, established in Brussels (Belgium), represented by J. Flynn QC,
Algemene Raad van de Nederlandse Orde van Advocaten, established in The Hague (Netherlands), represented by O. Brouwer and C. Schillemans, advocaten,
European Company Lawyers Association, established in Brussels, represented by M. Dolmans and K. Nordlander, avocats, and J. Temple Lang, solicitor,

American Corporate Counsel Association (ACCA) — European Chapter, established in Paris (France), represented by G. Berrisch, Rechtsanwalt, instructed by
D. Hull, solicitor,

International Bar Association, established in London (United Kingdom), represented by J. Buhart and I. Michou, avocats,
interveners at first instance,

THE COUR%’Z(Grand Chamber)



composed of V. Skouris, President, A. Tizzano, J.N. Cunha Rodrigues, K. Lenaerts, J.-C. Bonichot, R. Silva de Lapuerta (Rapporteur) and E. Levits, Presidents of
Chamber, A. Rosas, U. Lohmus, M. Safjan and D. Svaby, Judges,

Advocate General: J. Kokott,

Registrar: L. Hewlett, Principal Administrator,

having regard to the written procedure and further to the hearing on 9 February 2010,
after hearing the Opinion of the Advocate General at the sitting on 29 April 2010,

gives the following
Judgment

By their appeal, Akzo Nobel Chemicals Ltd (‘Akzo’) and Akcros Chemicals Ltd (‘Akcros’) seek to have set aside the judgment of the Court of First Instance of the
European Communities (now ‘the General Court’) of 17 September 2007 in Joined Cases T-125/03 and T-253/03 Akzo Nobel Chemicals and Akcros Chemicals v
Commission (‘the judgment under appeal’), in so far as it rejected the claim of legal professional privilege for correspondence with Akzo’s in-house lawyer.

| — European Union law

Article 14 of Council Regulation No 17 of 6 February 1962, First Regulation implementing Articles [81] and [82] of the Treaty (OJ, English Special Edition 1959-
1962, p. 87) provides:

1. In carrying out the duties assigned to it by Article [105 TFEU] and by provisions adopted under Article [103 TFEU], the Commission may undertake all
necessary investigations into undertakings and associations of undertakings.

To this end the officials authorised by the Commission are empowered:

(a) to examine the books and other business records;

(b)  to take copies of or extracts from the books and business records;

(c) to ask for oral explanations on the spot;

(d) to enter any premises; land and means of transport of undertakings.

2.  The officials of the Commission authorised for the purpose of these investigations shall exercise their powers upon production of an authorisation in writing ...
3. Undertakings and associations of undertakings shall submit to investigations ordered by decision of the Commission. The decision shall specify the subject

matter and purpose of the investigation, appoint the date on which it is to begin and indicate the penalties ... and the right to have the decision reviewed by the Court
of Justice.

33



Il - Facts

In the judgment under appeal the General Court summarised the material facts as follows:

“1.

10.
11.

14.

On 10 February 2003 the Commission adopted decision C(2003) 559/4, amending its decision C(2003) 85/4 of 30 January 2003, whereby the Commission
ordered, inter alia, Akzo ... and Akcros ... and their respective subsidiaries to submit to an investigation on the basis of Article 14(3) of Regulation No 17...
aimed at seeking evidence of possible anti-competitive practices (together “the decision ordering the investigation”).

On 12 and 13 February 2003, Commission officials, assisted by representatives of the Office of Fair Trading (‘OFT’, the British competition authority), carried
out an investigation on the basis of the decision ordering the investigation at the applicants’ premises in Eccles, Manchester (United Kingdom). During the
investigation the Commission officials took copies of a considerable number of documents.

In the course of those operations the applicants’ representatives informed the Commission officials that certain documents were likely to be covered by the
protection of confidentiality of communications between lawyers and their clients (“legal professional privilege” or “LPP”).

The Commission officials then informed the applicants’ representatives that it was necessary for them to examine briefly the documents in question so that they
could form their own opinion as to whether the documents should be privileged. Following a long discussion, and after the Commission officials and the OFT
officials had reminded the applicants’ representatives of the consequences of obstructing investigations, it was decided that the leader of the investigating
team would briefly examine the documents in question, with a representative of the applicants at her side.

During the examination of the documents in question, a dispute arose in relation to five documents which were ultimately treated in two different ways by the
Commission.

The third document which gave rise to a dispute consists of a number of handwritten notes made by Akcros’ ... general manager, which are said by the
applicants to have been written during discussions with employees and used for the purpose of preparing the typewritten memorandum of Set A. Finally, the
last two documents in issue are two e-mails, exchanged between Akcros’ ... general manager and Mr S., Akzo’s ... coordinator for competition law. The latter
is enrolled as an Advocaat of the Netherlands Bar and, at the material time, was a member of Akzo’s ... legal department and was therefore employed by that
undertaking on a permanent basis.

After examining the last three documents and obtaining the applicants’ observations, the head of the investigating team took the view that they were definitely
not privileged. Consequently, she took copies of them and placed the copies with the rest of the file, without isolating them in a sealed envelope. The
applicants identified the three documents as “Set B”.

On 17 February 2003 the applicants sent the Commission a letter setting out the reasons why, in their view, the documents ... in Set B were protected by LPP.

By letter of 1 April 2003, the Commission informed the applicants that the arguments set forth in their letter of 17 February 2003 were insufficient to show that
the documents in question were covered by LPP. However, the Commission pointed out that the applicants could submit observations on those provisional
conclusions within two weeks, after which the Commission would adopt a final decision.

On 8 May 2003 the Commission adopted decision C(2003) 1533 final concerning a claim of legal privilege in the context of an investigation pursuant to Article
14(3) of Regulation No 17 (“the rejection decision of 8 May 2003”). In Article 1 of that decision the Commission rejects the applicants’ request for the return of
the documents in ... Set B and for confirmation by the Commission that all copies of those documents in its possession had been destroyed. ...
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18. On 8 September 2003 ... at the request of the President of the Court of First Instance, the Commission sent the President, under confidential cover, a copy of
the Set B documents ...’

lll - Procedure before the General Court and the judgment under appeal

The actions brought by the appellants before the General Court on 11 April and 4 July 2003 respectively, sought (i) the annulment of Commission Decision C(2003)
559/4 of 10 February 2003, and so far as necessary, of Commission decision C(2003) 85/4 of 30 January 2003 ordering Akzo, Akcros and their respective
subsidiaries to submit to an investigation on the basis of Article 14(3) of Regulation No 17 (Case COMP/E-1/38.589) and (ii) an order requiring the Commission to
return certain documents seized in the course of the investigation in question and not to use their contents (Case T-125/03) and the annulment of the rejection
decision of 8 May 2003 (Case T-253/03).

By the judgment under appeal, the General Court dismissed the action for annulment of the decision ordering the investigation (Case T-125/03) as inadmissible and
the action for annulment of the rejection decision of 8 May 2003 (Case T-253/03) as unfounded.

IV — Forms of order sought

Akzo/Akcros claim that the Court should:

- set aside that the judgment under appeal, in so far as the General Court rejected the claim of legal professional privilege for communications with Akzo’s in-
house lawyer;

- annul the rejection decision of 8 May 2003, in so far as it refused to return the e-mail correspondence with Akzo’s in-house lawyer (part of Set B documents);
and

- order the Commission to pay the costs of the appeal and of the proceedings before the General Court in as far as they concern the plea raised in the present
appeal.

The Conseil des barreaux européen, intervener at first instance, claims that the Court should:

- set aside the judgment in so far as the General Court denies that the communications between Akzo and Mr S. benefit from legal professional privilege, and
either annul the rejection decision of 8 May 2003 to the same extent or alternatively, if the Court should take the view that the matter is not in a state for it to
rule upon the application, remit the matter to the General Court; and

- order the Commission to pay the costs incurred by it in the appeal proceedings and the proceedings before the General Court, in so far as they relate to the
issues taken on appeal.

The Algemene Raad van de Nederlandse Orde van Advocaten, intervener at first instance, claims that the Court should:

- set aside the judgment under appeal in so far as it rejected the claim by Akzo that two e-mails exchanged between Ackros’ general manager and Akzo’s in-
house lawyer were not covered by the Community concept of legal professional privilege in view of the employment relationship between that in-house lawyer
and Akzo; and

- order the Commission to pay its costs in the proceedings before the Gergfal Court and in this appeal.
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The European Company Lawyers Association, intervener at first instance, claims that the Court should:

- set aside the judgment under appeal in so far as the General Court held that the communications between Akcros and the member of the legal department of
Akzo were not subject to legal professional privilege; and

- order the Commission to pay its costs.
The Association of Corporate Council Association (ACCA) — European Chapter, intervener at first instance, claims that the Court should:

- set aside the judgment under appeal in so far as the General Court rejected the claim of legal professional privilege for e-mail correspondence with Akzo’s in-
house lawyer (part of the Set B documents);

- annul the Commission’s decision of 8 May 2003 refusing to return to the appellants copies of that e-mail correspondence or, alternatively, refer the matter back
to the General Court; and

- order the Commission to pay the costs in connection with these proceedings and the proceedings before the General Court in so far as they relate to the issue
under appeal.

The International Bar Association, intervener at first instance, claims that the Court should:

- set aside the judgment under appeal to the extent that it denies that the Set B e-mails exchanged between Akzo Nobel and Mr S. benefit from legal
professional privilege; and

- order the Commission to pay the International Bar Association’s costs of the appeal proceedings and of the proceedings before the General Court to the
extent that the costs relate to issues considered in the appeal.

The United Kingdom of Great Britain and Northern Ireland and the Kingdom of the Netherlands, interveners on appeal, endorse the form of order sought by Akzo
and Akcros.

The Commission contends that the Court should:

- dismiss the appeal; and

order the appellants to pay the costs.

V — The appeal
A — Subject-matter of the appeal

The appeal concerns exclusively one part of the Series B documents, namely two e-mails exchanged between the Director General of Akcros and Mr S. When the
investigations were carried out at the appellants’ premises in the United Kingdom, Mr S., a member of the Netherlands Bar, was employed in the legal department of
Akzo, a company incorporated under English law. The Commission added copies of those e-mails to the file.

The Commission has stated, without being contradicted on that point by the appellants, that its decision of 11 November 2009 to impose fines in the context of the
procedure which had given rise to the investigations carried out in 2003 at the premises of Akzo and Akcros (Case COMP/38.589 — Heat stabilisers; SEC(2009)
36
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1559 and SEC(2009) 1560) was not based on those two e-mails. The Commission’s statement that no exchange of information with the national competition
authorities has taken place with respect to those e-mails has also not been contradicted.

B — Appellants’ interest in bringing proceedings
1. Arguments of the parties

First of all, the Commission questions whether Akzo and Akcros have an interest in bringing proceedings. The two e-mails do not fulfil the first condition for legal
professional privilege set out in paragraphs 21 and 23 of the judgment in Case 155/79 AM & S Europe v Commission [1982] ECR 1575, according to which legal
advice must be requested and given for the purposes of the client’s rights of defence. The first e-mail is merely a request for comments on a draft letter to be sent to
a third party. The second e-mail contains mere changes to the wording.

Therefore, the Commission takes the view that the two e-mails cannot in any event be covered by legal professional privilege.

Next, the Commission states that the appellants do not claim that the documents at issue fulfil the first condition for legal professional privilege laid down in
paragraphs 21 and 23 of AM & SEurope v Commission.

Finally, the Commission adds that Akzo’s and Akcros’ interest in bringing proceedings ceased at the latest on the date of its decision of 11 November 2009 imposing
fines on them.

Akzo and Akcros reply that the content of the two e-mails was never examined by the General Court. It upheld the rejection decision of 8 May 2003 on the basis that
the documents at issue could not be privileged because they were not communications with an external lawyer. Moreover, that decision excluded legal professional
privilege not because of the content of the documents at issue, but solely because of the status of the lawyer concerned.

Akzo and Akcros submit that the question whether the two e-mails fulfil the first condition required for legal professional privilege is a question of fact which has not
yet been decided. That issue cannot be resolved in the present proceedings, which are limited to questions of law.

2. Findings of the Court

In answer to the objection raised by the Commission, it must be recalled that the interest in bringing proceedings is a condition of admissibility which must continue
up to the Court’s decision in the case (see, Joined Cases C-373/06 P, C-379/06 P and C-382/06 P Flaherty and Others v Commission [2008] ECR 1-2649, paragraph
25 and the case-law cited).

The Court also stated that such an interest exists as long as the appeal may, if successful, procure an advantage to the party bringing it (see, Case C-277/01 P
Parliament v Samper [2003] ECR 1-3019, paragraph 28, and Case C-362/05 P Wunenburger v Commission [2007] ECR 1-4333, paragraph 42, and order of 8 April
2008 in Case C-503/07 Saint-Gobain Glass Deutschland v Commission [2008] ECR 1-2217, paragraph 48 and the case-law cited).

As regards the present appeal, the Commission’s assertion that the two e-mails exchanged between the Director General of Akcros and Mr S. clearly could not be
covered by legal professional privilege, is not capable of affecting the appellants’ interest in bringing proceedings. Such an argument, which seeks to show that the
General Court rightly held that the two e-mails at issue are not covered by legal professional privilege is not a matter of admissibility, but pertains to the substance of
the appeal.

As to the Commission’s argument that the adoption of the decision of 11 November 2009 eliminated the appellants’ interest in pursuing the present proceedings, it
must be recalled that, by the rejection decision of 8 May 2003, which is the subject-matter of the judgment under appeal, the Commission refused to accede to the
appellants’ request, inter alia, to return to them the two e-mails exchanged between the Director General of Akcros and Mr S. and to confirm that all the copies of
those documents in its possession had been destroyed. Any breach of legal professional privilege in the course of investigations does not take place when the
Commission relies on a privileged document in a decision on the merits, but3®hen such a document is seized by one of its officials. In those circumstances, the
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appellants’ interest in bringing proceedings continues for at least as long as the Commission has the documents referred to in the rejection decision of 8 May 2003
or copies thereof.

In those circumstances, Akzo and Akcros have an interest in bringing this appeal.
C — Substance
Akzo and Akcros put forward three grounds of appeal, the first as the principal ground of appeal and the second and third as alternative grounds.

All the grounds of appeal are directed against paragraphs 165 to 180 of the judgment under appeal. The appellants submit in essence that the General Court
wrongly refused to apply legal professional privilege to the two e-mails exchanged with Mr S.

The European Company Lawyers Association, intervener at first instance, and Ireland, intervener before the Court, have argued that by the judgment under appeal
the General Court infringed the right to property and professional freedom. It must be observed that Akzo and Akcros did not raise those pleas at first instance. In
those circumstances they must be rejected as inadmissible.

1. The first ground of appeal

Akzo and Akcros base the first ground of appeal on two arguments. They submit, first of all, that the General Court incorrectly interpreted the second condition for
legal professional privilege, which concerns the professional status of the lawyer with whom communications are exchanged, as laid down in the AM & SEurope v
Commission judgment, and, second, that by that interpretation the General Court breached the principle of equality.

The Commission submits that that ground of appeal is unfounded.
(@)  The first argument
(i)  Arguments of the parties

Akzo and Akcros submit that the General Court, in paragraphs 166 and 167 of the judgment under appeal, gave a ‘literal and partial interpretation’ in AM & SEurope
v Commission of the second condition of legal professional privilege relating to the lawyer’s status. The General Court should have chosen a ‘teleological
interpretation of that condition and should have held that the exchanges at issue were protected by that principle.

Akzo and Akcros submit that paragraph 21, read in conjunction with paragraph 24, of AM & S Europe v Commission, reveals that the Court of Justice does not
equate the existence of an employment relationship with a lack of independence on the part of the lawyer.

Akzo and Akcros, and a number of the interveners, submit that the criterion that the lawyer must be independent cannot be interpreted so as to exclude in-house
lawyers. An in-house lawyer enrolled at a Bar or Law Society is, simply on account of his obligations of professional conduct and discipline, just as independent as
an external lawyer. Furthermore, the guarantees of independence enjoyed by an ‘advocaat in dienstbetrekking’, that is an enrolled lawyer in an employment
relationship under Dutch law, are particularly significant.

Akzo and Akcros observe that the rules of professional ethics and discipline applicable in the present case make the employment relationship fully compatible with
the concept of an independent lawyer. They argue that the contract between Mr S. and the company which employed him provided that the company was to respect
the lawyer’s freedom to perform his functions independently and to refrain from any act which might affect that task. The contract also authorised Mr S. to comply
with all the professional obligations imposed by the Netherlands Bar.

Akzo and Akcros add that the employed lawyer concerned in this case is subject to a code of conduct and to the supervision of the Netherlands Bar. Furthermore,
regulations lay down a certain number of additional guarantees aiming to res@®@& in an impartial manner any differences of opinion between the undertaking and its
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in-house lawyer.

The Commission states that the application, by the General Court, of legal professional privilege was correct. It is clear from paragraphs 24 to 26 of the judgment in
AM & S Europe v Commission that the fundamental quality required of a lawyer so that communications with him are privileged is that he is not an employee of his
client.

Accordingly, in the Commission’s view, if the Court had wanted legal professional privilege to apply also to communications exchanged with lawyers who are
employed by the person who asks their advice, it would not have limited the scope of the second condition, as set out in paragraph 21 of AM & S Europe v
Commission.

The Commission submits that in AM & S Europe v Commission the Court placed lawyers in one of the following two categories: (i) employed salaried lawyers and
(ii) lawyers who are not bound by a contract of employment. Only documents drafted by lawyers in the second category were regarded as being covered by legal
professional privilege.

(i) Findings of the Court

It must be recalled that, in AM & S Europe v Commission, the Court, taking account of the common criteria and similar circumstances existing at the time in the
national laws of the Member States, held, in paragraph 21 of that judgment, that the confidentiality of written communications between lawyers and clients should be
protected at Community level. However, the Court stated that that protection was subject to two cumulative conditions.

In that connection, the Court stated, first, that the exchange with the lawyer must be connected to ‘the client’s rights of defence’ and, second, that the exchange
must emanate from ‘independent lawyers’, that is to say ‘lawyers who are not bound to the client by a relationship of employment’.

As to the second condition, the Court observed, in paragraph 24 of the judgment in AM & S Europe v Commission, that the requirement as to the position and status
as an independent lawyer, which must be fulfilled by the legal adviser from whom the written communications which may be protected emanate, is based on a
conception of the lawyer’s role as collaborating in the administration of justice and as being required to provide, in full independence and in the overriding interests of
that cause, such legal assistance as the client needs. The counterpart to that protection lies in the rules of professional ethics and discipline which are laid down and
enforced in the general interest. The Court also held, in paragraph 24, that such a conception reflects the legal traditions common to the Member States and is also
to be found in the legal order of the European Union, as is demonstrated by the provisions of Article 19 of the Statute of the Court of Justice.

The Court repeated those findings in paragraph 27 of that judgment, according to which written communications which may be protected by legal professional
privilege must be exchanged with ‘an independent lawyer, that is to say one who is not bound to his client by a relationship of employment’.

It follows that the requirement of independence means the absence of any employment relationship between the lawyer and his client, so that legal professional
privilege does not cover exchanges within a company or group with in-house lawyers.

As the Advocate General observed in points 60 and 61 of her Opinion, the concept of the independence of lawyers is determined not only positively, that is by
reference to professional ethical obligations, but also negatively, by the absence of an employment relationship. An in-house lawyer, despite his enrolment with a Bar
or Law Society and the professional ethical obligations to which he is, as a result, subject, does not enjoy the same degree of independence from his employer as a
lawyer working in an external law firm does in relation to his client. Consequently, an in-house lawyer is less able to deal effectively with any conflicts between his
professional obligations and the aims of his client.

As regards the professional ethical obligations relied on by the appellants in order to demonstrate Mr S.’s independence, it must be observed that, while the rules of

professional organisation in Dutch law mentioned by Akzo and Akcros may strengthen the position of an in-house lawyer within the company, the fact remains that
they are not able to ensure a degree of independence comparable to that of an external lawyer.
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Notwithstanding the professional regime applicable in the present case in accordance with the specific provisions of Dutch law, an in-house lawyer cannot, whatever
guarantees he has in the exercise of his profession, be treated in the same way as an external lawyer, because he occupies the position of an employee which, by
its very nature, does not allow him to ignore the commercial strategies pursued by his employer, and thereby affects his ability to exercise professional
independence.

It must be added that, under the terms of his contract of employment, an in-house lawyer may be required to carry out other tasks, namely, as in the present case,
the task of competition law coordinator, which may have an effect on the commercial policy of the undertaking. Such functions cannot but reinforce the close ties
between the lawyer and his employer.

It follows, both from the in-house lawyer’s economic dependence and the close ties with his employer, that he does not enjoy a level of professional independence
comparable to that of an external lawyer.

Therefore, the General Court correctly applied the second condition for legal professional privilege laid down in the judgment in AM & S Europe v Commission.
Accordingly, the first argument put forward by Akzo and Ackros under the first ground of appeal cannot be accepted.

(b) The second argument

(i) Arguments of the parties

Akzo and Akcros submit that, in paragraph 174 of the judgment under appeal, the General Court wrongly rejected the claim that refusing to apply legal professional
privilege to correspondence exchanged with an in-house lawyer violates the principle of equal treatment. The independence guaranteed by the rules of professional
ethics and discipline applicable in the present case should be the benchmark for determining the scope of that principle. According to that criterion, the position of in-
house lawyers enrolled with a Bar or Law Society is no different from that of external lawyers.

The Commission takes the view that the General Court, in paragraph 174 of the judgment under appeal, rightly held that in-house lawyers and external lawyers are
clearly in very different situations, owing, in particular, to the personal, functional, structural and hierarchical integration of in-house lawyers within the companies that
employ them.

(iii) Findings of the Court

It must be recalled that the principle of equal treatment is a general principle of European Union law, enshrined in Articles 20 and 21 of the Charter of Fundamental
Rights of the European Union.

According to settled case-law, that principle requires that comparable situations must not be treated differently and that different situations must not be treated in the
same way unless such treatment is objectively justified (see Case C-344/04 IATA and ELFAA [2006] ECR 1-403, paragraph 95; Case C-303/05 Advocaten voor de
Wereld [2007] ECR 1-3633, paragraph 56; and Case C-127/07 Arcelor Atlantique et Lorraine and Others [2008] ECR 1-9895, paragraph 23).

As to the essential characteristics of those two categories of lawyer, namely their respective professional status, it is clear from paragraphs 45 to 49 of this judgment
that, despite the fact that he may be enrolled with a Bar or Law Society and that he is subject to a certain number of professional ethical obligations, an in-house
lawyer does not enjoy a level of professional independence equal to that of external lawyers.

As the Advocate General stated, in point 83 of her Opinion, that difference in terms of independence is still significant, even though the national legislature, the
Netherlands legislature in this case, seeks to treat in-house lawyers in the same way as external lawyers. After all, such equal treatment relates only to the formal
act of admitting an in-house lawyer to a Bar or Law Society and the professional ethical obligations incumbent on him as a result of such admission. On the other
hand, that legislative framework does not alter the economic dependence and personal identification of a lawyer in an employment relationship with his undertaking.
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It follows from those considerations that in-house lawyers are in a fundamentally different position from external lawyers, so that their respective circumstances are
not comparable for the purposes of the case-law set out in paragraph 55 of this judgment.

Therefore, the General Court rightly held that there was no breach of the principle of equal treatment.

Consequently, the second argument put forward as part of the first ground of appeal must also be rejected.

Therefore, that ground of appeal must be rejected in its entirety.

2.  The second ground of appeal

Should the Court consider that the General Court has not erred in its interpretation of AM & SEurope v Commission, and that, by that judgment pronounced in 1982,
it intended to exclude from the benefit of legal professional privilege correspondence with lawyers bound by a relationship of employment, Akzo and Akcros put

forward, in the alternative, a second ground of appeal which consists of two arguments, each being divided into two parts.

In the first argument, the appellants, supported by a number of interveners, rely on the evolution of the national legal systems, on the one hand, and European
Union law on the other. Akzo and Akcros base their second argument on the rights of defence and the principle of legal certainty.

In the Commission’s view none of the arguments put forward support the ground of appeal.
(@) The first part of the first argument (evolution of the national legal systems)
(i)  Arguments of the parties

Akzo and Akcros submit that, having regard to significant recent developments ‘in the legal landscape’ since 1982, the General Court should have ‘reinterpreted’ the
judgment in AM & SEurope v Commission, as far as concerns the principle of legal professional privilege.

Akzo and Akcros take the view that, in paragraphs 170 and 171 of the judgment under appeal, the General Court wrongly refused to widen the personal scope of
legal professional privilege on the ground that national laws are not unanimous and unequivocal in recognising legal professional privilege for communications with
in-house lawyers. Notwithstanding the lack of a uniform tendency at national level, European Union law could set legal standards for the protection of the rights of
defence which are higher than those set in certain national legal orders.

The Commission observes that, by their plea, the appellants are essentially asking the Court to change the case-law deriving from the judgment in AM & S Europe v
Commission.

The Commission states that the appellants do not challenge the General Court’s finding that there is no clear majority support in the laws of the Member States for
the premiss that communications with in-house lawyers should be protected by legal professional privilege.

(i) Findings of the Court

It must be recalled that the Court stated, in its reasoning in the judgment in AM & S Europe v Commission relating to legal professional privilege in investigation
procedures in matters of competition law, that that area of European Union law must take into account the principles and concepts common to the laws of the
Member States concerning the observance of confidentiality, in particular, as regards certain communications between lawyer and client (see paragraph 18 of that
judgment). For that purpose, the Court compared various national laws.

The Court observed, in paragraphs 19 and 20 of the judgment in AM & S Europe v Commission that, although the protection of written communications between
lawyer and client is generally recognised, its scope and the criteria for agdlying it vary in accordance with the different national rules. However, the Court
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acknowledged, on the basis of that comparison, that legal professional privilege should be protected under European Union law, as long as the two conditions laid
down in paragraph 21 of that judgment are fulfilled.

As the General Court held, in paragraph 170 of the judgment under appeal, even though it is true that specific recognition of the role of in-house lawyers and the
protection of communications with such lawyers under legal professional privilege was relatively more common in 2004 than when the judgment in AM & S Europe v
Commission was handed down, it was nevertheless not possible to identify tendencies which were uniform or had clear majority support in the laws of the Member
States.

Furthermore, it is clear from paragraph 171 of the judgment under appeal that a comparative examination conducted by the General Court shows that a large
number of Member States still exclude correspondence with in-house lawyers from protection under legal professional privilege. Additionally, a considerable number
of Member States do not allow in-house lawyers to be admitted to a Bar or Law Society and, accordingly, do not recognise them as having the same status as
lawyers established in private practice.

In that connection, Akzo and Akcros themselves accept that no uniform tendency can be established in the legal systems of the Member States towards the
assimilation of in-house lawyers and lawyers in private practice.

Therefore no predominant trend towards protection under legal professional privilege of communications within a company or group with in-house lawyers may be
discerned in the legal systems of the 27 Member States of the European Union.

In those circumstances, and contrary to the appellants’ assertions, the legal regime in the Netherlands cannot be regarded as signalling a developing trend in the
Member States, or as a relevant factor for determining the scope of legal professional privilege.

The Court therefore considers that the legal situation in the Member States of the European Union has not evolved, since the judgment in AM & S Europe v
Commission was delivered, to an extent which would justify a change in the case-law and recognition for in-house lawyers of the benefit of legal professional
privilege.

The first part of the first argument must therefore be dismissed.
(b)  The second part of the first argument (development of the law of the European Union)
(i)  Arguments of the parties

Akzo and Akcros submit that the General Court, in paragraphs 172 and 173 of the judgment under appeal, disregarded the relevance of the development of
European Union law, resulting in particular from the entry into force of Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the rules
on competition laid down in Articles 81 and 82 of the Treaty (OJ 2003 L 1, p. 1).

According to Akzo and Akcros, the ‘modernisation’ of the procedural rules on cartels has increased the need for in-house legal advice, the importance of which
should not be underestimated in preventing infringements of competition law, since in-house lawyers are able to rely on intimate knowledge of the undertakings and
their activities.

Akzo and Akcros add that the establishment of compliance programmes, which are desirable in the interest of the correct application of European Union competition
law, requires that exchanges within an undertaking or group with in-house lawyers may take place in a confidential environment.

The Commission takes the view that the findings of the General Court in the judgment under appeal concerning the ground of appeal put forward by Akzo and
Akcros are in no way vitiated by an error of law.

The Commission submits that the provisions of Regulation No 1/2003 have nel&ffect on the scope of legal professional privilege.
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(i) Findings of the Court

Although it is true that Regulation 1/2003 has introduced a large number of amendments to the rules of procedure relating to European Union competition law, it is
also the case that those rules do not suggest that they require lawyers in independent practice and in-house lawyers to be treated in the same way with respect to
legal professional privilege, since that principle is not at all the subject-matter of the regulation.

It is clear from the provisions of Article 20 of Regulation No 1/2003 that the Commission may conduct all necessary inspections of undertakings and associations of
undertakings, and in that context, examine the books and other records related to the business, irrespective of the medium on which they are stored, and also take
or obtain in any form copies or extracts of such books or records.

That regulation, like Article 14(1)(a) and (b) of Regulation No 17, has therefore defined the powers of the Commission broadly. As it is clear from Recitals 25 and 26

in the preamble to Regulation No 1/2003, the detection of infringements of the competition rules is growing ever more difficult, and, in order to protect competition
effectively and safeguard the effectiveness of inspections, the Commission should be empowered to enter any premises where business records may be kept,
including private homes.

Thus, Regulation No 1/2003, contrary to the appellants’ assertions, does not aim to require in-house and external lawyers to be treated in the same way as far as
concerns legal professional privilege, but aims to reinforce the extent of the Commission’s powers of inspection, in particular as regards documents which may be
the subject of such measures.

Therefore, the amendment of the rules of procedure for competition law, resulting in particular from Regulation No 1/2003, is also unable to justify a change in the
case-law established by the judgment in AM & S Europe v Commission.

Therefore, the second part of the first argument must also be dismissed.
It follows that the first argument put forward under the second plea must be rejected in its entirety.
(c)  The first part of the second argument (rights of the defence)
(i)  Arguments of the parties
Akzo and Akcros submit that the General Court’s interpretation, in paragraph 176 of the judgment under appeal, concerning the scope of legal professional
privilege, lowers the level of protection of the rights of defence of undertakings. Recourse to legal advice from an in-house lawyer would not be as valuable and its

usefulness would be limited if the exchanges within an undertaking or group with such a lawyer were not protected by legal professional privilege.

The Commission takes the view that, contrary to the appellants’ submissions, the rights of defence are in no way undermined by the interpretation of the scope of
legal professional privilege adopted by the General Court.

(i) Findings of the Court

It must be recalled that in all proceedings in which sanctions, especially fines or penalty payments, may be imposed observance of the rights of the defence is a
fundamental principle of European Union law which has been emphasised on numerous occasions in the case-law of the Court (see, Case C-194/99 P Thyssen
Stahl v Commission [2003] ECR [-10821, paragraph 30; Case C-289/04 P Showa Denko v Commission [2006] ECR 1-5859, paragraph 68; Case C-3/06 P Groupe
Danone v Commission [2007] ECR 1-1331, paragraph 68), and which has been enshrined in Article 48(2) of the Charter of Fundamental Right of the European
Union.

By this ground of appeal, the appellants seek to establish that the rights of the defence must include the right of freedom of choice as to the lawyer who will provide
legal advice and representation and that legal professional privilege forms pari4g those rights, regardless of the professional status of the lawyer concerned.



94

95

96

97

98

99

100

101

102

103

104

In that connection, it must be observed that, when an undertaking seeks advice from its in-house lawyer, it is not dealing with an independent third party, but with
one of its employees, notwithstanding any professional obligations resulting from enrolment at a Bar or Law Society.

It should be added that, even assuming that the consultation of in-house lawyers employed by the undertaking or group were to be covered by the right to obtain
legal advice and representation, that would not exclude the application, where in-house lawyers are involved, of certain restrictions and rules relating to the exercise
of the profession without that being regarded as adversely affecting the rights of the defence. Thus, in-house lawyers are not always able to represent their employer
before all the national courts, although such rules restrict the possibilities open to potential clients in their choice of the most appropriate legal counsel.

It follows from those considerations that any individual who seeks advice from a lawyer must accept the restrictions and conditions applicable to the exercise of that
profession. The rules on legal professional privilege form part of those restrictions and conditions.

Therefore, the argument alleging breach of the rights of the defence is unfounded.
(d)  The second part of the second argument (principle of legal certainty)
(i)  Arguments of the parties

Akzo and Akcros submit that the findings of the General Court undermine the principle of legal certainty, since Article 101 TFEU is often applied in parallel with the
corresponding national provisions. Legal professional privilege for correspondence with in-housel lawyers should not therefore depend on whether it is the
Commission or a national competition authority which carries out an investigation.

The Commission argues to the contrary that, if legal professional privilege, which is applicable to its investigations, were no longer defined at European Union level
but under national law, that would give rise to complex and uncertain situations for all the persons concerned, which would prejudice the principle of legal certainty
relied on by Akzo and Akcros.

(i)  Findings of the Court

It must be recalled that legal certainty is a general principle of European Union law which requires in particular that rules involving negative consequences for
individuals should be clear and precise and their application predictable for those subject to them (see Case C-110/03 Belgium v Commission [2005] ECR [-2801,
paragraph 30; Case C-76/06 P Britannia Alloys & Chemicals v Commission [2007] ECR 1-4405, paragraph 79; and Case C-226/08 Stadt Papenburg [2010] ECR I-
0000, paragraph 45).

In answer to the complaint based on the abovementioned principle, it should be observed that the General Court’s interpretation in the judgment under appeal that
exchanges within an undertaking or group with in-house lawyers are not covered by legal professional privilege in the context of an investigation carried out by the
Commission does not give rise to any legal uncertainty as to the scope of that protection.

The Commission’s powers under Regulation No 17 and Regulation No 1/2003 may be distinguished from those in enquiries which may be carried out at national
level. Both types of procedure are based on a division of powers between the various competition authorities. The rules on legal professional privilege may,
therefore, vary according to that division of powers and the rules relevant to it.

The Court has held in that connection that restrictive practices are viewed differently by European Union law and national law. Whilst Articles 101 TFEU and 102
TFEU view them in the light of the obstacles which may result for trade between the Member States, each body of national legislation proceeds on the basis of
considerations peculiar to it and considers restrictive practices solely in that context (see, to that effect, Case C-67/91 Asociacién Espariola de Banca Privada and
Others [1992] ECR 1-4785, paragraph 11).

In those circumstances, the undertakings whose premises are searched in the course of a competition investigation are able to determine their rights and
obligations vis-a-vis the competent authorities and the law applicable, as, fafexample, the treatment of documents likely to be seized in the course of such an
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investigation and whether the undertakings concerned are entitled to rely on legal professional privilege in respect of communications with in-house lawyers. The
undertakings can therefore determine their position in the light of the powers of those authorities and specifically of those concerning the seizure of documents.

Therefore, the principle of legal certainty does not require that identical criteria be applied as regards legal professional privilege in those two types of procedure.

Accordingly, the fact that, in the course of an investigation by the Commission, legal professional privilege is limited to exchanges with external lawyers in no way
undermines the principle relied on by Akzo and Akcros.

Therefore, the argument based on the principle of legal certainty is unfounded.
It follows that the second ground of appeal must be dismissed in its entirety.

3.  The third ground of appeal

(@) Arguments of the parties

In the further alternative, Akzo and Akcros claim that the findings of the General Court, taken as a whole, violate the principle of national procedural autonomy and
the principle of the conferred powers.

Akzo and Akcros state that Article 22(2) of Regulation No 1/2003 expresses the principle of national autonomy in procedural matters in the area in question. The
European Union legislature expressly stated that, even in the case of inspections carried out at the request of the Commission in order to establish an infringement
of the provisions of Article 101 TFEU or Article 102 TFEU, the agents of the national competition authority are to exercise their powers in accordance with their
national rules. The legislature has not given a harmonised definition of legal professional privilege, which means that the Member States remain sovereign to decide
that specific aspect of the protection of rights of defence.

The Commission submits that the judgment under appeal does not breach the principles referred to in the third ground of appeal. The principle of national
procedural autonomy governs situations in which the courts and administrations of the Member States are required to implement European Union law, but does not
apply where the legal limits of the actions of the institutions themselves are at issue.

The Commission concludes that the uniform scope of legal professional privilege throughout the European Union with respect to the procedures seeking to establish
an infringement of Article 101 TFEU and Article 102 TFEU constituted a proper application of the judgment in AM & S Europe v Commission by the General Court.
Consequently there has also been no breach of the principle of conferred powers.

(b)  Findings of the Court

It must be recalled that, in accordance with the principle of national procedural autonomy, in the absence of European Union rules governing the matter, it is for the
domestic legal system of each Member State to designate the courts and tribunals having jurisdiction and to lay down the detailed procedural rules governing
actions for safeguarding rights which individuals derive from European Union law (see, to that effect, Case 33/76 Rewe [1976] ECR 1989, paragraph 5; Case C-
213/89 Factortame and Others [1990] ECR [-2433, paragraph 19; Case C-312/93 Peterbroeck [1995] ECR 1-4599, paragraph 12; and Case C-13/01 Safalero [2003]
ECR 1-8679, paragraph 49).

However, in the present case, the Court is called on to decide on the legality of a decision taken by an institution of the European Union on the basis of a regulation
adopted at European Union level, which, moreover, does not refer back to national law.

The uniform interpretation and application of the principle of legal professional privilege at European Union level are essential in order that inspections by the
Commission in anti-trust proceedings may be carried out under conditions in which the undertakings concerned are treated equally. If that were not the case, the use
45
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of rules or legal concepts in national law and deriving from the legislation of a Member State would adversely affect the unity of European Union law. Such an
interpretation and application of that legal system cannot depend on the place of the inspection or any specific features of the national rules.

As far as concerns the principle of conferred powers, it must be stated that the rules of procedure with respect to competition law, as set out in Article 14 of
Regulation No 17 and Article 20 of Regulation No 1/2003, are part of the provisions necessary for the functioning of the internal market whose adoption is part of the
exclusive competence conferred on the Union by virtue of Article 3(1)(b) TFEU.

In accordance with the provisions of Article 103 TFEU, it is for the European Union to lay down the regulations or directives to give effect to the principles in Articles
101 TFEU and 102 TFEU concerning the competition rules applicable to undertakings. That power aims, in particular, to ensure observance of the prohibitions
referred to in those articles by the imposition of fines and periodic penalty payments and to define the Commission’s role in the application of those provisions.

In that connection, Article 105 TFEU provides that the Commission is to ensure the application of the principles laid down in Articles 101 TFEU and 102 TFEU and
to investigate cases of suspected infringement.

As the Advocate General stated, in paragraph 172 of her Opinion, national law is applicable in the context of investigations conducted by the Commission as
European competition authority only in so far as the authorities of the Member States lend their assistance, in particular with a view to overcoming opposition by the
undertakings concerned through the use of coercive measures, in accordance with Article 14(6) of Regulation No 17 or Article 20(6) of Regulation No 1/2003.
However, the question of which documents and business records the Commission may examine and copy as part of its inspections under antitrust legislation is
determined exclusively in accordance with EU law.

Accordingly, neither the principle of national procedural autonomy nor the principle of conferred powers may be invoked against the powers enjoyed by the
Commission in the area in question.

Therefore, the third ground of appeal must also be dismissed.

It follows from all of the foregoing considerations that the appeal is unfounded.

Costs

Under Article 69(2) of the Rules of Procedure, which applies to appeal proceedings by virtue of Article 118 thereof, the unsuccessful party is to be ordered to pay
the costs if they have been applied for in the successful party’s pleadings. Since the Commission applied for costs and Akzo and Akcros have been unsuccessful,
the latter must be ordered to pay the costs. As they have brought the appeal jointly, they are to be jointly and severally liable for them.

The United Kingdom of Great Britain and Northern Ireland and the Kingdom of the Netherlands, as interveners in the proceedings before the Court, are each to bear
their own costs, in accordance with the first paragraph of Article 69(4) of the Rules of Procedure.

The other parties to the proceedings, which supported the appeal and which were unsuccessful, are to bear their own costs by analogous application of the third
paragraph of Article 69(4) of the Rules of Procedure.
On those grounds, the Court (Grand Chamber) hereby:
1. Dismisses the appeal;

2. Orders the United Kingdom of Great Britain and Northern Ireland, Ireland and the Kingdom of the Netherlands to bear their own costs;
46



3. Orders the Conseil des barreaux européens, the Algemene Raad van de Nederlandse Orde van Advocaten, the European Company Lawyers
Association, the American Corporate Counsel Association (ACCA) — European Chapter and the International Bar Association to bear their own
costs;

4. Orders the remainder of the costs of the proceedings to be born jointly and severally by Akzo Nobel Chemicals Ltd and Akcros Chemicals Ltd.

[Signatures]

* Language of the case: English.

47



5 NNONON

INIY N¥110 1) O 8873/07 979
(2.1.2011 ,52)2 OONY)

49 'y



HNIY NPTN ) BV TN NI 8873/07 oy
YN VaYNN Naa
8873/07 97y4
10573/08 977y
w1 T NNYWIN 7D :9)91

NN /N NOVMYN 71D
YITNA 7Y VMVN TIAD

1Y ORI NI

SNV NN
T3

SN NN .1
NN VN .

YT 227y NOYO L3

N

DY ORI NN .1
PN YN .
P TN IONY NOYO L3

N

MINNN VAVNT N2 DY I T-PDI DY NYIY MY MYP1
93341/06 w2 »°N2 27.08.2007 DY 19>-IAN-DNA
OTIUONK ™ DLW TIAD > HY 1NIW 1132 DONY]

(19.09.2010) N7YYNN IWNL N

; VPAAORTNY ;PO 2T T
9292 NN TNY

NIV TMY

27830 PN TNY ; NIT NI TN

: 8873/07 97y72 nWpPIANN

:10573/08 97y932 nvpann

: 8873/07 97y71 ©2YNN

:10573/08 97y921 DX2OWUNN

: NDYVIN PIRD

9Y93 NWPanN owa
1 n2a>wnim 8873/07
10573/08 97y72

:2 1YNN DY

91y721 NYPaANN Dva
1 N2>wNHM 10573708
:8873/07 97y72

97y91 3 NWNN DYI

:10573/08 97y72) 8873/07

:TI9TIRY PPN

48 V0 1971-X”%WnN ,[WIN N0M] NI’RIT NTIRD

3235,3235,2235,8235 ’¥0 :0°727 - [WI1 17071] 70137 D1 NTIPD

=
A

1
LB X 2
49

e


http://www.nevo.co.il/case/6139805
http://www.nevo.co.il/case/6171872
http://www.nevo.co.il/case/6139805
http://www.nevo.co.il/case/6171872
http://www.nevo.co.il/case/529619
http://www.nevo.co.il/case/6139805
http://www.nevo.co.il/case/6139805
http://www.nevo.co.il/case/6171872
http://www.nevo.co.il/case/6171872
http://www.nevo.co.il/law/98569
http://www.nevo.co.il/law/98569/48
http://www.nevo.co.il/law/84255
http://www.nevo.co.il/law/84255/235a
http://www.nevo.co.il/law/84255/235b
http://www.nevo.co.il/law/84255/235c
http://www.nevo.co.il/law/84255/235d

SNV NPT ) 7Y INIY NI 8873/07 oy

(HX9,9 '¥O: 1979-0”5WN ,IN0 NITRI PIN

Dy N>

1R DX "% vown By - 91 317 990 ,v5pIDa L7- Awnn NI9IYAY 177707 L,37217913 -8R 11w
429 (2009)

PN

YW INWI2 OORIMIT 0OMON DY 03 ,OMIPY Arnan whn mpL-7I-71y (170N 0> popl k
QINYAW 0’5101 TV 1IN RY OIPOW 53 2WANIA ,IYIVY MW 7%l XY N30 00 .mphi
PPN P YW MY Yy 7I%pa MY wrnma NRT QY .L00TIA P2 npanna aw
NNYY 917°2Y 3IRIIDY WK 197 .2WMIHA ININD WIDUT YIXA NV DNIRY wDY Ay anm

MR PXX 10DNIW 0°31DNY DA 110N

PIIVT IPT-TIVY AP P2 — 110N — NIRT *
INDINN — PO — 1T *
VOWN NXIP? 19IW JHOM — 110 — NPRI *

2WNIN 0 — 11°0°0 — NPRI *

ayvn 1M (MWPANT :12A%) N7¥A YRIW YIPT NNAN OYLN 7 WIRY IYIY MwI Dwpa
Q2310117 %23 P01 0P DX ,APRWI POYW X”7NA TINNT W”NT*2 W 11T pOD I ,A1IN7
DR 3N 110N YW PRIR 71 ,(12°1 :12AY) 2 Wni YW 13wnn3a1 1TIWN2 wID I 105N
9507 I¥ADI INIIOM ,77PINT NWID” NTIWPNA ANONT ,AWID NIRRT 212 10501 029MN0NT
Y PNV IR L(PRXRoN) 1B Prvv P11 7 aw o nng 290 209102 1nw PRI npin bw 157
-2,0¥7 Oy I LpYIm nwpana 27913 ,Apn? nuIntan apipna wnw 19 .nwpana
QMNWR DOXAPAN PYMY LI0DNIW Q2N0MIN PRNW UYL 1T JNY AN LPNTIn 49%
0DWN NXRIPY MW 023n0M [1°0°0 IR MIPY-1°I-7W 11°0°N0 NN 020,717 YW 1awnna
%Y 9n IR MpY-1I-7Y 00en b Aviapn By vk wpea 170 037 now? nwpani
"1V 7Ynapn Yy IR nwpani Awpa Ao MIpY YW InwIa wIn na 3050w 0°51m0n
DY YRR DY WY 01T R LT3N Lawnn Y¥3p2 0INWT 0°ON0Na WIDIn 5
%3 1IN YN 1172 7207 IN9INNT VMM PDIR DY 1177 VOWH NRIPY 11IW 0251N0N 110N
QOR¥MIT 0¥OM0M DY 03 NPIPY Arnan YN 9130 mpL-1rI-7v (ronw 5% nmvoon Xon

JI7-T77 YW PRINR £12 IMwIbnna 2333 XIT 7RI MIRYR npIna

NYIVA DK 77'.'.1’|') (105119 ‘Y1 DR /R DPUDIWR NNO0R2 LW T ARPWIN °Hn) '[1"737:7 w”nnca
+Q°R217 DonPYLAN ,n’pbn

WYIN IPR MIPD-17T-TIIW 1000 03 Rnp WINPT YW INYRApw 77 1213 NP Papnn Mvavn
703 DY APIN ANwY 20 .7%02 — mIphi YW InIwNa ORENIT 0°on0n Yy napy 7nan



http://www.nevo.co.il/law/71587
http://www.nevo.co.il/law/71587/9
http://www.nevo.co.il/law/71587/9a.c
http://www.nevo.co.il/safrut/book/3440
http://www.nevo.co.il/safrut/book/3440
http://www.nevo.co.il/safrut/book/3440

SNV NPT ) 7Y INIY NI 8873/07 oy

2% ,07 YW 19302 ,X°27 ARW MW 72 AN MIP2-177-71Y 11017 0P INTNY IR WINN
WHwN ,11°0°1 DRI W Rnvhan NIwID PV NooIani 3T 7Ty .02TIRT 12 MpIPnna nvaan
NpINA 0 XNI Q°3n0M YW ADWRT 70°DN NIAPYA NIIIYNNT NMINWR MYRWE nnab 0025
-1"7-77 11°0°0 NPINN DR AP NMIAN ApTRa NnYR XPW aws °3 37330 7 Wwpna mpha
NIWPN NINX 172 1°RAAY ARPTRR DR XY 03 7 ,7°DINIRY NNDM DY DYNW D°3n0n Y mph
,W3DM N3 AYMNaw amw Sy anw aTna Yn o pronn arnT amphh 13- pa nmw

MR UMDY DITND IR PIVPYR IRIT,IDPY NIVEHRI

¥I¥°2 NY2 NITATH MY23m 0PN Yy 12010 ORI ,NPWRT 1 NP0 WIYW 1IN, 77T 027127 28H3
1% 9D Yy 7I0WnT YW wIDUN T20n3 NNYLIT (P00 NIV YW 712 [DIX AW .Awnna wIDN
11°0°M MPY-1"7-TNY 110N YW nPNIRnT amwInna gpca 1031 mpvin Yw inwna wrna
,IPP 1127012 IMPYY PI-7MY 172 195w DNW 07910 Y uBWH NRIPY 1INW 0251H0N
QIpn XXM XY ,0°77%7 172 NPIYAN MW DIRYNW 02510 TIW 1IN XY 0POW 753 2wnnia
nron W oaPnI?123 N9T7A7 NoRDH 03 IR L9950 L»yhw n1a0h wRa MYy nIwa nnb
M2°3 I APPAT IR 172% YYD 3PN TWR YW PRIIDT P2 IR [IPRT NTIRI NIRRT
TIVX 7AW T M L3P 79pn 25 Sw 1PRIvoY 2% nmwn JInm NIt Awyn R
nnwn X921 17 NI5IX (PXRW N12°012 oY MIN DY QIpn PR ,79°57 .01 IV 1T w712 NP0D

.070IMYI NPV PW QI NANNT NPNTAY

nya oMIRY LY Ay anm 37pna cna Yyw numpya Yy aI%pa Iy wrnnea  nRT oy e
.JPPOY 12W 2071 1M WIDN VIR

YW 17N WIDIN IV INRY WD ,2005 21 WIINA :2WMAIHN ININA WIDNT AR 2230
WD M) (12 /On JIp°N) (WID MY IXYM) °2°951 177 170 NTIPD PIP°NY I noisa Yapni ,n
9307777 *937MI PINT NIRNIAN (FARNAA TTIPDT PPN :1279) 2005-770WN7T ,(AWNH NO*ONI
$I¥72% WK 122377 NIPAIT NYAAP P NWRaAnT NINW 12 Y07 0 wDNa A PInT nyxn®
.Towni W 09907 npdna YW INITONY MIRID PRINNT T DY R¥NI ,2WAIHN IMIN2 WIDN
D3 MIXTIT ¥ap 00 TI0wnR Hw 2HYon npdni gRI TINKRD 7707 ¥apl 0w LAd Y 07K
MY 77770 YI¥°2 NYA VIDT NPT AYUADT YROXIVID NKY .pRINNT T 2V MWY? Jp0nw
9157 WK LINT YT NPPYON NPRI W 0192 IVIR 07 DPAWNANIW 3TV, TIRDT W0
1P PR DRTD 77707 ,737°aY MI2IYY PIN DM [PARNA 3PN DWW DR WY IR
Y5957 MPONI NIOMND YW WK [DIRY MYANIT NIYY ,NXT OV .277p2 07NoNw 717 IR oW
95571 9% orPa DY NIPEI T PR 172 NIDIAT AT YN DV INIVN PR WK TYIN

.12 7172 0Ipn PR, 2nInnn

792 79377 L,19K (MIPYT IR 10BNIW 0°51M0NY 0Pa 110 NUYL T17°2% A1IT¥D? WA
MPon YW NPT QOR¥NIT 0°ON0N PV 03 NPIPY 7IPNan YIN? Wy mIpv-7I-1Iw 110N
172 YW NIYLA AYIY WINW 131D 275 A7 3301 NNYL OV NMITTIRNAY AR°RNH N3V Navhn
7972 TWRD 3 W NTPA 10X N0 P2 .APAN N219%2 AWK YD ¥I1ADY1 7vpn YooY 1
NI3% 0P 717077 NIIYY IT-TNY IR TR 2°9¥N ,TIWA YW 17w IX 10033 175 WIDIN VIR
SUIPRT THON HY INPAAY ARTRAN DRI YOI 110N NPn DR vIDY °2an 0NN W 139
Sy MWpaY 77N PO NN NIYLA AY1Y WIw ¥¥1aY 11°0°12 12171 0D Jwn 1vnav 91y
11°0°1% 1YV 1Y NP 0D VIPIT Y93Y DRNAT,TOWN LJNOXRDM TNIR 2DY?I AP NI
N*IRDY APV Y (vRIR 11P0NR Mpn Yy ¥avab buin oI 1ocn? on By 7RI 1oy

.7DY¥DD 701 INIX PY 11°0°0 PN 13RW I3 Yy 7y axni




SNV NPT ) 7Y INIY NI 8873/07 oy

IXM DOARWH NWIPR PUIXW PPV YW WK 2307 29an Mp ,knbya 117001 nIvo mbyay PR
QIPPAY DAMAT MIAT? onNaY PIRY Y130 IV LTI NAY wrRTA 31pnT N
.J1°0°13 Y1357 °%21 11510 WK IWNY (NI 0°D01 D°WVIDT,INTIXINI TV NN §omn

DR IXLW 0°795 WAIN KD 02901 NIT07A A1 MWK ARpRa 1A ,71IN0 03 NDRY 100
TDIX AT (VIVAW INR? 71P0°N PAN? YOIV IMINA DID VI [DIR? IR NYVAIIT NIIONT
X377 1710 Hyw Jpon? 0mPa NP Yp 7 1 NPIROY AT Y01 .11°0 AR NIYLY 02037 DX MIRDY
PDIRW 935 7257 HvIT,AM0N 771D VY XOAW NIZYTNT IR LIPT-TIVY (307 72 7w 01NN
nYW1 17WD 0NN pRYAW 773V 0¥V PR 3,12 19 .ANW R (10N (Y0 17237 JHoni
Q217DRM 7Y Y7387 w2 ROR 7T CNWRI Y01 02139 792 ,Ansyhws ,TWwnn Yw 1In-71Iv? o)
1°2 1w 0P ,77 13I13) .NIYVLIT (10N NIVY 172V 102 2171 Wp DY DO°38NT 70PN 0°boN
;P27 XX Wnn JPon IR SW No°en 1°2% PIn-T1IY YW InpIna 1w Jnon YW o en
NP IR INPTAY 137 1997 3 K27 1PTI0-T77Y YRR 10DNIW 0251017 DM K¥INT DAY TIV3
72172 Y017 .MIPYI YER 10DNIW 0°OnDONY 0P ANIT ANIT NPYR KD OVIZPR DIWI PIvY

(7170717 13107 YW 15w HY 7R ,50In — *1IRDY 1DIRI 19— NINX

TPAT NIV PR 2W L1101 NIYY 01072 IRV 2171V TI0° VI T A2WN INXMI 1V 2P
10 NIYY 721N 173NNW 92n NI UYL NPRYI Y anm

W7nnna W N 11°0°11 YW INYINN NYXWA AYIORT DR M1 1IN0IWA 75 7Y Y21pn7 1137
Q°3m0M71 021277 °DI2°0 21 0PI OTIINM 7AW NPIIVRYX NAINONY 2WIDNT NANIT 07X
NP2 2% NIXON W7 NP2 °152 0213 02IRINT DRI 707 010 317V ,nIw NP yea 0251757
AT PN T OYRNHRT 1T IR OR PIPWY IR ,TI°DY AMINT NN 2pY DIWH MWDK
91 w72 BV 19w 0°2°972 vIPI? N ,0ORAN 0PN 0D IR LI1D N NNYLA AYIOaN
%5 %92,0IpM 951 (1171 YIRW YD) ORIV IMINAN pYN NRpIvnn H23m XXy 1oRt 0v7I8n
Q*TPDINT D*PIAT 2T 7Y Y¥aNaY 910 @2ononi W MWK 1Pn DY — a1 v anivw

.00 ©2310NT NDXWN YW MWIp 1YY 219Y — 17PN Yy awna

1IN ©2OP0N PO M MPY-1°I-71Y 10N YW NPT NWIBNT AR TITIVY 7307 2239
SDTIRNY DA IR 1OW.AT YN N930MA 72 172 1I01Y R¥ID UPK WINIPA ,wdbwn NXIP?
DIPM2 TNYR 12N 03 MY IR IR W72 T DY IPI9I ITI 925W DIAI0A 121

NP D RN

QN 2pY LYMNT (10N P¥2 020NN 0ONONT P2 TIDM P IR AN NINXR ¥12P? van
0°3101nY 17 INPW OYIXPNT NIPWA NI30NA IMpYY I TNV 172 1PmIaw 0°137 piamna
1DIX2 2207 1073 RDI D251ONT 230 12 1AV DIPH W2 2D XTI — 02 ANDN P TIYY 0PINK
19X2 AYXWA ¥7157% 9an .N12IN0N DY I TV 11PN MIVENRI 0°3n0n DY 11°0°1 PN1ORYN
> MIYLY 0°02 W0 ,uBWH NXIPY MW 22ON0N (10N MpY-1I-71Y 170N 1930 M2°o)
TIN3T ARPIRM LPIT TNV NPIA2 OPR PDINRCA IDIRIW D°O100n LY PRI (10NN Nanan
TTHT NINR LDINR 023101 A% ,uYAM RIT DALY (10w 02OM0NT 310 P2 N N°ITDp

Vapnw @°%952 0217 311°0 ¥°¥7Y 2°0wn KD A1Tnaw 9331 oK 3pnY apnn wape

1°1-p09




SNV NPT ) 7Y INIY NI 8873/07 oy

W01 T AXRTWIN

171 17¥3 YRIW? 7°°0 NIAN QYL 7 WAIRY VIV NIwT MIwpa 117107 .1
11°7 11°°p .19°-2°3R-203 TINNT VWM N2 YW 11°T poD T3I3 ,71°TINT QYL
7°PAN PONY NIIIND WY IYNW CwIYNT 912017 10221901 P1wa 02II¥7 NIWPI3
955 907 IMIRM 2%W32 1372 VAT 12 NPIIPYI NIPRYT 11772 917017 ,°0Ip1pn
NIANBNA 73 190 1YW YA JI0°AW AwIDa AYAT TRM LWITP 270
297 .0°7IXT P2 NPIPANA 0973 DIXNXY 197237 WK MINW DPWYRT NPIIpY
IT2OR (POMY L, wWYNT 912012 133905Y IR AWIDA YW ANPWRIL 11IVNAY MIPRWYT
QY°3W 75,7177 XIWI 0’31M0MT 10DNI 11°33W 979D P°YAN NIPAAN NWYN NIPD]
QYIMIVA DPYIVRA DY 7P RIDR TN IRV NINIMIXA NIYRY 1INYIOAY 1907]

.121%90w nInnenan ¥y 7vnY vpaa

TITD VP

791 ARXIND IWADI PRIV 2 NIPIPN PW 7571 1D0M *3 77301 2003 72n312 .2
.(PnR°n) 1B 1nwvy P01 7AW %0 9°02 YV nIpIrnY abn a°bnna unnw
NILWN .INIP2 NP PPN ,NIW NIYAD IWADI DUINXI 1V NIPININ  AwItw
JWN 9PN LI N730MA LAWIBA N12°01 NPRPAY IN1H 37PN DNX AP 2RI’
=717 D920 072997 D°TPON CRWI T LYY NYwIa n1n nnvaav nnbwab
PIPWA ApOYW (NWPINM :727%) n7va PXIW°-y1»7 YW N2 nian ,»n7ya 73°Imn0
19137 2517 72900

n°2 Sw 1% °b YV WD m 31.5.2004 0I°2 VI L,II0WAT DIPPN NII0N3 3
7DIPNA WO WR L7 :19AY) 2 Wwni YW I1TIwna aYnta ohwia vown
JPNVIND 49%-2 ANV QY TN LPYIANY DWRANT 970Ind 371°pnY nuIntan
awnm YW mwp 1313 197 2PN 0231P0N AI0WHT 0T YV 10501 wInenn 2amn3

J0T12ya 99 DR waww

DX 710X A2Y7 19271021 ,nwpant 2w 7107 79IV NI YRIANT WID AT .4
,19°n Hw 1awnnma 00IPWwa 2°%aApan pYAY LI10DNIW DY3P0NaN PYRY MIvLd
N12pYa .UBWM NXIPY 1AW ©2510M 11°0°1 IR NIPY-1"7-71Y 11°0°0 NRN 0°0IN

0310 13 .11°0°M '[Tl"'?y QWII IMVRIY 3DVYNRDI I'PPW’? Q°270n ONIR 1012917 ,DNRT




SNV NPT ) 7Y INIY NI 8873/07 oy

UPIOW D7DNONA PYN XYY 2WANT IMINY NITIAN XY 7I0WHR 03 027787 1A
VOWNT NAW INRDI NWRANT MI3-R2 7> DY ININT pIW INRY XRYX 070N
IR NI 1Y IARY IYVINW 100 NIYY 933 ¥

I¥ DR PPIRAY 77192 21%Wa vDWNH N°AN FIVWHT AWR Y 2.6.2004 07103 .5
JWnA2) 16.6.2004 D1 TV X7 W IDPIN JIXIT NWPANT NNODIAY L,70°DNT
> 077X NPODIA VEWMT N2 Yap IYVIN INIRA .(NDDI AIIXAY N30T 7IN2
13392 ©INWR 2°¥APT YW 0PNV 9Onn podTY QLR AWNNT YW nPwpa 11197
APINT MI5-°82% WY 0°%3pn DY 192vw nNIm PY nwpanid mIo-'x2Y qon

.11°0°1 NN ,0NIVLY ,0°071 0N 127K

5.7.2004 012 7ILWAY DWPANT MI5-°X3 INPW ,IIHKRT 015°0% ORNID 6.
IXITT NIYTIA NI PW 0°DIN 9571 ,IWXIT :D°MDDI CIW IDTIX PHYR 2NN
DM3 M7 ©°5IN $I571 WY ,2000 NIV TRM 193APNAW (inbox) D117 1IWPIRA
21p 1777 57 10 IR 0°0°DIN C23 7Y .(sent items) X¥IT IXRITH N2ANY
172 199MIAW 025710173 7121TNW 111°5n DNIYLY 0200 1AW D231P0N NIRD WIYWY
NIPWR QY U1ty IWpa LMIpYa avum INR 0IR? 77 12 R ,Imphh 7w
7157 DLBWA D°ONON”A 1IN D (YL L,0°INONAN PYNY DA LOVIRPNHI
D 7N NPWR 13152 7°5Y 71V and»a AnYYIn, 13 M0 700D wn 0°3°20 NRIpY
NIOND 7IVWNY PR 13 7Y ,770WNT DIRpAY 201N 1R 95w 0°37 0°3n0n

.0ooINy

MNTIPA MKRIIWA "191 037200
1YY nwpaa a%»I12 01%wn vewm n°2% IIVWHIT AN 17.1.2005 013 7
.[12)2 DOMA] (1269705 W”2) 19°1 YW 17IWN2 JODNIW 2WANT *¥2PT 02IH0NT 252
0°3m0n *I0%p ,72%3 LOWNAT N2 (IYY NWRANA MID-°KA IWCAT (1IN INRY
W 7977 IR AR1P 137,1N77A7 L7000 95 Pw 19D0n 17I¥ 7aw 32303 20NN
VOWN N2 NLYAT 7N 6.9.2006 Q1 .AIPH AN — FIVLIV Y337 ,71°0°0 NIVY
1°0°1 %W INInN% nwpant nIvv DR AT WX (PUIT79R ) NuDIwT) D1PWwn
Pon 2y 9INW NIIWHRT DR P1PY 1DIRD 2P IR ,D2IP0NT Y mIpY-1I-T1Y
NX 017w VDWM N3 717,502 .VDWM NXIPY 1IDITW 02510M ]1°0°1 BIINONIN
QPRI 2WANT 71152 2°PWI 0°31P0N DIDNY NIOND TIVWAY PR DY mIvLd

RPAN RWNY 270110



http://www.nevo.co.il/links/psika/?link=בש%201269/05

SNV NPT ) 7Y INIY NI 8873/07 oy

799V 71PINT OTIANT VOWAT N°2 12 DYTIVT NIV W T AuLnn oy .8
NXIPY 1217w 0°510M 11°0°1 WIN 10DNIW 22310 AN PPN Py 3°5Y Ay apn a1
TIYOI NYMT T35 179V 1901 DwpanT 12781 ,(1232 0ON9] ,(93341/06 W) VBWN

N15m0 73°5Y IV AR 73151 02NN Y MIpR-1°7-71Y 11°0°n W nvinn 9272
W”3) 79°pnY 0701%90 02InIN% NPaMN APX AwnPna wInn y¥ab giuwni

.[¥2)2 ©OM9] (93637706

Y317 932 5 AN TIANT UOWAT N33 ArING YW N°1INT nNIvY
-7y SW 17IWn2 TIVIN WIDUA 12 1PRant v ,mpL-177-71 11°0°n YW nvinnb
0*2mon Py wHIN 110 N0 ,MIves 08 s mIphn YW 17Iwna JIvIn winn 12 1710
0°0DNI7 0°ON0N YV WHIN XIT PR IR LJIWRIT 207 WIDM NIA0NI 0°05NIT
0°11°70°7p7 °5 12°M1 NWpRant YW onId- K3 1YL ,TAN L]IIART AI0AR wIDNA
NI 0 ,IAWYd Jpon Yy mIpL-107-77 110000 Yw invinn nrnab orvinhin
IRZPT DIPH KDY ,INIPYY 1°7-77 172 1INXK 0N NIADN2 INDIAT THoNT W
n°a 77775 7YY A703a% Awpa WK L1PIN 297IY NOWYL .0DNIW NYA *DINIRAT
DR D°XN7Y VOWNT N*2Y AXIPI DNINRT 2w 0IPP°Y AT 1°1vA 73AX1N7,7VDWHT
NIMXY NI NIWRIANMD 12 °N51I7 1TV FIXNW NIRPXNYI 73231911007 CwITRY 1077
3 IOWYR 7IVY 13 DY LA73WAW 9275 PI0RYR IRITA 0NImIPpDI 177 037 12
W INPIN2 08N 0231P0N Y MIPD-17T-71IY 11°0°0 NYINN 771730 A1PRY 770
.NIXYINAT NIDTI NYIIDI 113NN 11°0°17 DX NIPIIN MR

11°0°0 YW 1°DIRD WA ©YTIXT P2 NPIPAMA NIPNUW 1AW NIDDII NIPAI0

vYMIP (0N IR LAPTIAT NIVVD 0N 10N — VDWA NXIPY MDY 12OH0N
AWMIN®D IR WIDUN YIXOA YA 7I0WnT YW N11°An DTNDI — nwpant nInyd
0°7IMWN 0°%ap7 Y5 DR 1I72% NORWI 7I0WHR 0D 73T MY L,0T 7II0R (27Iva
AWNMT 73992 WIDAN DR 2°237% W2 00 NWRANT MIYL TAINY AT PV 05NIWw 711152
NS DY 0°00IaM”R NINNDNA WIRW NIWEARA 7253 02Nl onInd

.271°31 17871 0712 0°3*IRN7,DON0N7

117X 1°97 P0DA LTINMNT LDWHAR D2 v 11°7 P0D N1 27.8.2007 032 .9

»IRT 171°DY ,1°77 707 nowvy DWPINA DINY D°NPY 11°12an °2 TTIVINK DUdIWA



http://www.nevo.co.il/case/529619
http://www.nevo.co.il/case/7741927
http://www.nevo.co.il/case/7741927

SNV NPT ) 7Y INIY NI 8873/07 oy

,MIP27 W INpIR 0PR¥NIT 0°3n0n DY 03 mIpR-1°I-71y Pw 110 na pr 2onnab
,1971-875WnN7 ,[WIN 17011] NI1RIT NTIPDY 48 7P¥0 Hw MWL 0YIX 77172 71903

W INIWI2 ORIMIT 02RO PY IR WHINA 11°0°02 92195 7D 7192 (DIXA 77N
MIPY-1°7-77I 11°0°0 7INI7 CVDWNAT XN D NLDIWI VIR ,7I°DY .PIT TIW
.MIP27 YW INPINA WID 12 10DNIW 0°91N0N 7Y 1 IR

92391 °5 pOBI L,LDWM NRIPY MW D3NN DY Ynn 11°0°n? wK3

0°3m0n P¥ 03 Y1 IWKRIL,7NDINIRI” 71°1AN 2231 IPRW VY MINY PRPn 1170712

*1> HY VOWN NRIPY 1AW 02NN PY O IMIPLY 1PIA-TW 172 1P 0IvY
J2T-T77IV 07 DY axm 700 RD WK 127-77 IR DX

, TV YW 2wnn 13392 MRWR IMIN (IN2Y 7I0wnn v an1ond? onva

TIWN YW 1°51m0n2 WIDA 1YY 2URWI JI0WHT CIPINW DWD 3 NuDIWT Ivap

07 QPRWI 73 ,°0IN1Y7 0% ORI JHon 95 ,0DWwn N3 I¥ 0D Py ,ony 9w

X271 °0IM%7 — 12 WA Y3 23 YV InI1Y90a TIwnn Yw nwpn 13157 DR 91000

2WNN2 0251P0M IR NYAAT D 7T IWPAA 7YAPI 75017 NLDIWT LIARD VI

Y0117 YN NIDAY IR IPNOAY TIWNL IWHRY AYIPY ,wiD N Anbn *b Y TIWnNN
.™°1N N0 NAn

T B9WN N°22 0*2"2117

A11D%W 7IYIVA DIV DIWR WAIT CTINNT VOWHT N2 YW nudnn Yy .10
MIPY-17-771 11°0°0 7°8% AY apn Y IwaIyh wpoa 1777 0571 NowY nwpani
NWPANT AWR 2 L7012 .MIPYT YW INIWI2 WID N2 I05NIW 0°51n0n Y P K
D°7IMWT 05M0MA WID AN R 7 1°°I¥3A TINNT vdWAI 1A YW INyap Yy vk
J1I7W B231M0M 11°0°0 DY AV ART YV IVIVY 1IN0 Awp 2 ,TAIN .2wnn 2¥3p3
.09MIM *DIR PY3 1397 VDWM NXIPY

W N°11pYI ANTHRYA NN MW 20 137107 11977 2%Wwa 00 ,weaTIRY XY
NI30ma .MIPD-1°7-77 11000 YW 7NDA3IRAT INYIAN” N2AI0% DA n1Inn
DY 7AW 7YY TI012 03 APING VI LAAYLN SWANY YIVI NIWI nwpa
n1°1an 2105 9130 mIPY-127-771V 11°0 0w 3% 712001 R ,NINTIPT NIRDIVI AT
7% IMWwIBNIA Ya3n RIT PRI TP DPIN2 DOR¥NIT 03PN YV 03 NUIpY
J777-791Y YW 1PnRINR



http://www.nevo.co.il/law/98569/48
http://www.nevo.co.il/law/98569

SNV NPT ) 7Y INIY NI 8873/07 oy

VY PNn 2% PPYAn N 23Y% RHW ADRWA oM L10 Y wR .11
WY 7200 DR Y¥D%,18.01.2010 01°2 137192 JIVIW 1177 DIN LA LT AWID
077X 1°2 NPVIPIPT NIPIPANT 71N IWRIT 2DWA NI30NA IWRD 0225
555 ,°3wn 25w3a7 ,79%n YW 1awnnat 17IWn2 wIDR2 105NIW D°On0nY Yia
,0°77%77 NP0 ,1IYAR T3% OXNIA NPT NIYRWT 317700, TR 702 W
Y2anY 1011 110N ML 0°23% ANYYIAW 0°On0m»T DR OINY DMID-IR3A 0
0°02 % ,ImI95 .A0Tan YW n°157va An3Inava awnhna andiwn? ona 3nooiak
INPTIN2 DBNIW ININY D2 03 YApNAY IWY MIP2-177-77IV 11°0°0 NIYLY NN
1997¥ DYTIT WAINW IARY °3 ,18.01.2010 21» INLYAIR YIRI W .MpYR Yw
172> ,0°°V PP 02IPONA YW AR°IAR PP 010 9272 077X QYLA NENIWN

.07 NIIYY 2aN53 07T I9VAW NIPIIPYIT MIPRWA 11777 NOWNIR TIIRA

N12°W> 9DOM D2 NP D DPIIXT MID-ORI MY 18.3.2010 2 .12
,ART XY .¥°70m7 0211Y WK AMO07 AWAANTI L,0°31H01 NIRND 1IN 139Anaw
027737 MI3-°K2 .NPIYAN 0°TIRI P2 NN PPIY 02On0N WD ona 03 oM
NPV JTIVW NIPIIPYI NIYRYY 027011197 0PINRT 22ON0NT D DNYTINA 110X
17792 19X 025m0n YW 0InYnY WK AYISNT DX 1°NIAY WP A JOwnI npIvnna
D1V MYRWI 11972 2%WL 12y’ pPna I 03 0YTI¥7 M19-7K2 IWpea 1D
,0°1INRT D2IP0NT "IV 11I1PY? IR 1DPANIW 011 1177 PP 19.9.2010 03
YYIXPMI WP NIA0MNI PN DN YW 02101 025H0M2 23N 1IK 7D JIRXM)

MIPYY 1I-77Y avw

717727 MTMUA M27R0N
0°1°Ww 190 772na% 0°5°%30 1907 IRD A%NW (013 72002 0% vEnd 13
-1°7-771Y 17°0°1 n2IANY OM2 71°THT NINYI NN AW 0TI ,07NIVHYN
Q1nH INVLAR [I92 L7780 W LMIPYI YW INPIRA 0OR¥NIT 0°ON0n Y NIpY
ARW 21V 72 7RI ANTAY DX WIAN 7I02 DY 732707 I0WY 210 5, 18.01.2010
7IRY 00 MIRTLNUNYLY 02777 172 MIPIYRRT N°27n 2IWwY 01 Yw 19102 ,X°20
NIYRW NIPA2Y% 0°025 WHWN L,11°0 N7 NXIIT YW N°N°25N N1IwID Y nooIani 1
IPYA NPT 0°°I%M7 010N YW ADWRY 70°5N NIAPYA NINNIYNNT NINWA
n2I0N DX 2107 N°NIAN ARIXT NNYp XYW OwS °D I°RARY X KT AT Wpna

n»»p XY @3 93 ,7°D73IN°A7 ANDH DY DUNW Q2IN0M YY MIpY-1I-7NY 110N




SNV NPT ) 7Y INIY NI 8873/07 oy

90 11°0°07 ,I3°°07 LImIpYY P77V 172 MW DIWRD DINIX §PA 1Pnany apIsn
IR PIVPOYR IRIT L7IDPV NIVIARI L,WIDA NYA APTINAW AW Y aONw 77°m3
MR VINDT 01T

13°19% 19071 P27 W 17173 I9XNIXW IARY 05 AmI% 071,737 02727 28m3 .14
¥1¥°2 Nya nITnen M2 02IpIna Yy mbvIn oxa LT0XRT :D1PA0 wIbw 01°d
v wipnm %Am2 NIYLIT 1100 NUYL YW 1117°3 1DIX L,NMIU .2Wnn32 wIDn
N NIANT aNIWIBNT R, 9101721 .71p20 YW INIWI2 vdWN N3 X °D Yy 70wnd
0°1IW ©25m0M 7Y vDWMN NXIPY 1AW 02100 110N MIPY-17T-T1Y 1170010 YW
NIWI NWpRpa YW 79732 AnYYIN ANWKRIA °A00 amphY 17-77IY 122 1wvminw
02Tp1 .A1°TAN YW 7°119°02 19YI7 NIDOIIT NIPAI0T CNWI ,NWPANT DYLn NIVIVI
71V 1901 XY 0170w 752 2wnnna L137ID%W AIp»T NIA°0I2 0D X1 IMIRNT DR
JIYIY MIWI DNY 0Ip» IREN KXY ,00TIRA 172 NPIYRMNA W 0TIRYRW 0°On0n
n11°on W 0P N1I33 NITAT NORDM 90 IRT L 1IPYYL L5955 .9 vhw n1va0Y qwRa
9% 1°2% YYD ApRa TN W NIOT P2 AMIRIT PRI NTIPI NROXMI
7pn 93 %W 1°N12°01% 2% NPIWwN JINNI NIPATR AWYID ,NNRA 1903 I 31pnT
'na3%n MmN eY 0Ip» PR ,75°0Y .07 IV INPP0D IV 7AW 177 I LA7pm
NPT YW 0w N2nnT NN nnwn X591 1% N150IX 1IRW NI3°DIa
TPRAT P73 YYw MpyY A9%pa ononab PRI LNRT Oy I .000IneIn

JPPOY 12W 3107 Im WID R ¥I¥°2 nya 07IRY 91wph nylanm

2WMNN NN W19°NA 99 0
TIVWNT PN YW ONIOND LTINNT VDWAT N°2 YW 11°T pOD D YV 711D .15
1°RY,0°70X 0°5M0N2 WID M NIIN0Y ADR A2 77T TIWN YW 12wnna Wi n y¥ay
IMINY IR ITIAC DOIPINT 0D INLW WID NINNDN2 WINWY nPaamn X7
2WNN2 WIN W NIPP0IVIR APY 2D TIVLI NWPANT 7AW L1112 .77°pNY P01
Y¥API MWIV YIINRT W 2NIIT IBPUIT — DPWIRI NPYVIZPD — NINW N1und
77°PN NY2 2wWnN 1IN N0 YV YINNW NINIH 0°295 N3Ivn XYY W ,awnn

N1PYIDY MW YW INIDT 1°2% 77°pNN 239% 1°2 0217 IR 023N 900D

LJIRY PRINNT YW 1IN 15V R nwpant YW 11yo0a 19510 02 wpi .16
PIN N0132 %3pnn 7% n W 17IWNa wIDINT TIVIV INRY 71w ,2005 2110 wWIIN2

no’osnI WID M) (12 'OM [Ip°N) (WID M I¥YM) 9295 1IN 970 NTIpD NpnY




SNV NPT ) 7Y INIY NI 8873/07 oy

920777 927 D Y L(ANRNA2 NTIPYM NPTN :12a%) 2005-770wWNa L, (QWnnN
,0ID7 NIPIDTD 7PPAN °39¥ 12 N IR 77X JIRY IVI 1PN LPINT NYRAY
192 N127% 073 IR WINTWAY D°aWANT 021V N300 NINNbNan YR Yy
WID M IX¥ X°X¥IA? VOWNT N2 X122 °3 1P N7 NIA0NI YAP1 ,OKRNI .0°°VID DOWIR
INIPVIDI YAD3 XYW 1DINI WP W 1PRINI WIDIAT NIIUA” NR ©ID? 1YY 2wnna
npPOMI *d 1IP°N2 ¥apl ,723 72 .(FTIPD? (2)X23 7°YD) “WITIY J2ym DIR YW
79782 ,0°97712 IR PRIW? NILWH NITIPDHI ,NIDDII NIRIIT YIARY FI0WwnI YW 22957
(2)26 7°YD) YR 77IN NV AWANT I YW ININOW 9¥I1 n1wIdn Yy arnw
Sw °%%57 npBNA” 3 1 IWPA2 INXRI PINT NYXAL 92077 1272 L(ATIPDY
0°3°IRN2 JIXNW 0°510N2 I IV 2wnn2 wIen > nIMaY 951 7vwnn
WINW TIN WIDN TIIYY IR ,TIWRT RIT 0I2ANT 0IXPW 0°O1H0MN2 07107100
(WID 1Y IXYM) °929DR P77 970 NTIPD 1PN PIN NYXTI :IXT) “nnbn MPona

.(78 NDI37 1771,2005 77OWNT ,(AWNM NI NDYBNI WID M) (11 'ON)

> WIIBMA 7YY PINA NY¥AY 920737 13I™ PINT MIRMIAN L3 00 I .17
9PN WIDUA ¥I¥*2Y WK NIYIATI NIPMIT DY AR 7P ,NWpand NIy 1% Iyon
MIXT . FIWWAT 2w 22900 npent YW IN7T0A% YIRS pRINNT 0T DY XR¥NI,2WNINn
’> 14.12.2008 D1°» 7IWYIY MIWIY ANWPIA 7I0M APING 0D AT Wwpna 7oy
1AW wID AR °172 9215 9707 YV NIPIW 2°0DWHAR JIWNA AP pMI YV nphnn
MPDMT XY TIMKD 707 YR DIV 73 IV DIR .AWNAN2 WIHIAY 7201 DIPN (NI
NN pRINKA 2T Py MIWYY 01w DD NIXIIT YIP DIV AIvwna Pw *HYon
,AWNN ININY 7770 YIXO2 DY ©IDT NIPIDTA AYOADI PROXIVID ApY 0D ,1¥Y
13D77 *MIO17 (7°Y2 .237p2 ©°°NONW 7Y IR JOWMNI ,N°I1PA 717 DRI 79707
JOORMIT *DIOPR LYND 2°3IRDI AYYNI PIWRI NNWPNY ATV 09O DYAWwnnNI
Y230 YROXIVID YY) DIRA YW 1INMI IRWMI ,1P0Y 29D ,1°PNI11375°T DR 15IN3
790707 37217903-°1193R W IR 2WAN IMINY 7970 DY 1157 NIION

vawn 2u — 11" 1T 190 77372v0 2w 13nT 13In 9P _— 2wnn n127vns

YDIVIRT WINOWT ,NRT TXY L((ATUT21-1117R :1977) (2009) 429 NPTNIRT 2720
933° WX BN YTINI NP2P0n NIRY YW 0192 IXIRD 03 DNIR JDIT 0aWnNI
W INI237IN .72V 72T PIN 2IDMA [PARNA FPAT NIV DR WRwY PN
HROXIVIDDY FPAIPIIDVA WITAY 1IN YW INARNT D NIAN INIWOI RV

03 XOX N1INR2I NO¥I3 9 X% nwyn 1°NI2pY¥2 DM YD LAY Y IDT



http://www.nevo.co.il/safrut/book/3440
http://www.nevo.co.il/safrut/book/3440

SNV NPT ) 7Y INIY NI 8873/07 oy

°99571 NPT NIDND YW WIN I IDIRY NIVIIIT NIYL ,NRT QY LAIRT NI1PIRa
IV PR 72 1°1DPW 79PN NI0IAY LT PO DW IIvn (PR AWINOD IvIm
.12 7379 1IREN XD ,570n7 09901 7°9a% onva 773109 NIpb:

MP?1 23X 109MIW 0°IN0TN? 0N"2 117070 N1IDY 11127 171178179

7AW 7DIXI L1573, 711y ,UDWNT N2 YW INMNDY ARINW AIWa M08 .18
’D DY INIWI2 YXANAW WID A NI2pYa TIWR 70 P NIYLIA 1°0°N NNvL 177an°
-7 11°0°R D% Y AR D 7177 MV IVIY DIWI? ANwpaa .vdWwH N3 1N
n21%Y ,mIpon YW NP2 0°°I%nn 0°onon YV 03 NUIIpY Arnan bn mph-1e
NX wawHy 25¥% wpw own 07 Yy 0»%% 0°3°%na Ayl nbeum nab
,79°0% .11°0°0 YW NP 9372 pI0 DUYL DRYYA NIWENXRA 77°pRa mMPmIng
0°510n 7Y 11°0°171 YW N°DIIRAT INIDIDNI 77°ON7 AYIIAY 7IXY W7, AWy
11°0°1 9272 7YV 11772 [DIR FIVIVW A1 HWN AVIOT 03 ,MIPYI NPIND DORXMNIN
VOWNT N*an WP A 71°IN7 INPTA J0DNIW 0°510N? Y3113 TIWn *7° DY nIvvIn
25Wa 3073012 WX J1°0°1 NUYYL 717°2% *2%w nbn m1an Yva qTon Y
25Ww3a .1°PNNYY N3°HNY 7RI NOWRIZ XA 11°0°AY (VI0T mIpY wIT WK
91P0 YV 11°0°17 NIYY YW NONWKRI ApIR TIIWY QORWI 1A PR PR 100
SW 17HYNRY o2 0°77X7 193 MO0 WAINN XYW Y33 2 wrbwi 2%wa anIna (1Y
NPXWa ¥*13°w vdBWNT N°2% NIIDY NI AN IAR 257 IMINW RAN ,7H0NT
1027 923 11Im PoRa 110N

1119 NYXING 79171957 5 I DWW 5w mIvw LI aveab 721ana .19
DX JP190Y NIZYINAT NIDTA AWp AYUADY 01930 [1°0°R NIIYL 17°2%7 0°5non
70N 7RPAT P17 DY JH0MPA CHIWKRI 1YW 11701 17 ,DRT 130N 1100000
XOW 1191°31 1771,71°0°17 NX L2992 ,1°8° ,1°23Y AnLYIAW 11°0°N0 NIYY DX 1I02Y
JPOMI 1510 DX MPIWAL %an 0N (1°0°NY YA 7RI NWRY” XA %
>7> DY 11017 NIIYY 11702 NIWA DY NN 7IRY P°IT 007V NOWH LInxy
0737 ,ANVWDY LATPAT ONIIR YW DY0TVPRI Y IR IPRY HXRILYI DI

.0BWNT N2 RITIT AROWR N19°nY SR 0IRNAN

%y 03 PP1PY AP Ran IR Wy MpL-7I-7I 1P0°NW 03 A5, .20
Oy NITTIANAY AMORND NIDIYCR N2ORn mMpLR YW INpINa 0PR¥NIT 023NN

Y1359 779°pn 950Y 275 172 WOw NNYLA AYIY WINW Y1INY 273 771 3101 N1IYY




SNV NPT ) 7Y INIY NI 8873/07 oy

TIWNAY WDHRY PR 0D A1ING YW AnIva wHan w1 .37°pRa NI AWIIR AYUAD
.NI00127” °N%3 11°0°N NNIYL NXRYYA NIWENRA 71pAT 023933 7mivpn vipny”
W INISTI YIID IPRW DIRI WY 1P W 111°1 0D mPvaARY WO NRT XY 09I

.N111°017 YW 02123 DR 1WN PRI 130 700 Twna

0°31M0M D°0DNI DIXR YW ITIWNI WIDM YIXCA Nya ,0°7377 vavn

N1IYY YW 171772 .IARD 027100 °nP3Y 02100 ,71pRY 0 uINgI *nYa 0 vINDY
IPINT AI°07 71N NIWENRRI AN IMIRD 25w y¥ann 17930 198w 935 ,11°0°n
133 PXIW° nvwn 17a% IR 0071V NOwY P2 waRWw 1707% ORI L0DMIW
,177-771 2w 17IWN32 IR 0722 WIDA YRIANM WK ,TI0WHI YW ¥apn nITIpea
=77 7%9m 0°23%W 0°51n0n 5 XIT Y937 L1770 2971 NOwY 3% wIn R Anvnn
D YV .UDWMI N2 NYIOAY 0°712VINY ANIUR 197202 0°79%1 ,11°0°0 NIYY I
TINNT VOWMI N2 NDO3Y NIIAYIH NININAN NIDLYNT LNAINT AP LRI
919°2% AWp23 vOWNI N°27 NNIBY B39ID° O2TIXTI,LPPIN-TIW PW ITIWN ININNIW
°pp YW wID N% dM2 AP PRA YIP1 1DIXA ANIT IO .02IN0NT W DIy
.([WIn mo] 70157 Om NTIPDY J235-8235 0°D°WO :IXRI) [°T-TIIW YIR AW

NIW31% PINT NDOX N3IYH YW amyTIn by 0oyoaxn Yyh 1¥IAw 00170730
PIANY 717123 N17°202 WY WX YVIZPA-PY3 YRR WIDNA NRYpw nNINTHn
77T 1935 wIDUn Py 2°%m 01K DI”R IYR 07707 .JI°0°1 NAN 0°0INT 0°510M3
LIPIY WOIW M 7Iwn YV %Y 075 072 wr 0RIR 190 Yw 179wna vyanaw

.210112 772n7a% WYY InIN2 9I19°0 Nva

YIOn YW 31071 1117 1DIXA APOYY AR 0DAN APV AMIT NIAT nweT .21
DX D°»*0n 2°02°72 NPWAY [N°1 ,N1°IVA N0 DAIRT YIXC2 nva Lapnnw
NY¥anm IWKD 03 1IN0 NIIRT ¥I¥°2Y MW PW 1awnna *on I»In Pw noen
AW 1°7-779% 02 Amw 19%nw (o0 ,mwnn v 118%via 1pY N0 nax:a
P 5 172WA w2 IR P02 IR AMWa 9 Ynw (10RO OYIXpn PIv nna
$IRT) 7°I0-7W P XYY mpbn bw 1Ipbvn Ip AR RNRAN Aveann 1% 1bun
INIWI2 WIDM NI*IYI IND NITRT YIX2 (1979-0”PWNT ,IND NATRT PIN? 9 YO

7I0WAR NIWA% UINIYE 02110 DOYXAR 07 — 12WRN2 DXRT 99031 — Twnn bw
TI0M TIWAA PW VDA NIIDT NIWADI BOIPAT WA LIPIN 13D AT°PON ¥IXOA]

MW 1NTA NP YY) CNIANAN 1707 PINT PI0LW 712080 I Py 13a° 77un



http://www.nevo.co.il/law/84255/235a;235b;235c;235d
http://www.nevo.co.il/law/84255
http://www.nevo.co.il/law/71587/9
http://www.nevo.co.il/law/71587

SNV NPT ) 7Y INIY NI 8873/07 oy

448- 'nya ,1721T213-"1117R $IRT ,IN0 NIIRT ¥I¥*2 1°2% 2wnn MIno 371770 72
19X 01LYW 0°%3 W onbyoia Yy wHING 1777 ,70M R¥ YVIDD .(482-455 ,447
0°°11°1 0°N720 D°0IVIR YV 713N XTI 172 NPNTH IR NTIPI NRI¥PI 1171
10°1 IRIT PIPRT NYOAPY DOYAINT MIIPYA DR .LIDT NIIPA Avana 1°ab
XIDR TIPOI .7IPN? AIpnn YTBR IV 2PY IIVIW NW0INLII AR oDan TInbY

.NPLIIYIT IP°0BR DR 78R

DoM9] ,0071D 85) TART T2 71 PRI NN 2043/05 5”W31) "AXRT WD .22

2°2y1Y AY°ani Yyw N0 NIIRT ININ2 901 an aPRwI 71173 ((15.9.2005 ,H1da
5w 7RI XN YW 31101 J1PNY 1IMR YIRI LT NI30N2 LPIIN0N YW 71y
M%23m Ywa °3 X7 QW AYapIw 7397% RXINT NTIPI LAI0WHAT Y772 N0 NITRT
nyxann 1% PIDP07 PN NIWRIANT NIPPWR 9 JUPIVIR 1DIXI NIWVYPI NPAPIIOY
AYADT MIVIN 03 YAPI LIOWN LANCAN 7732 (PRW NINAN DINCW NIATY L AIIRAN
INRY Y¥aN® ,110%07 NIPY YW 31 NIpIan *nYa fvcvpn Nyang nnTen °nhan
NIPINT NIWIN 2702 MILYRIR NIMPWI 311707 11°H NIVIARA (79w N°0Y5R nuiYpn
W 3InY ARY vDWMI N’ (20 7pODA ,DW) 7°NINLMI IIRIT NYYONY OXRNA2
7DIPN TIIRD NIIRT ©N°YY NI LAPR YW ANPWwRI 301257107 0 31 Wpaa
N%I HpaY PAwLs ARIXT 2N DR LN 27 ININ NIND ANHRAT NOWINN

.(22 PO ,0W) 7RIV IPINT YW 11°N7 ¥IXIA 1DIX PV DWITIT 7IDRIN DX

7064/08 D”W3) 1911 DWIDA 120 759737 DINNDNIA XA 11°%9 D7IpP1 .23

772 N12°013 ((13.08.2009 ,[1)2 DOMY] ,00MID XY) P12 NTIR? ‘1 2RIWT NI
JNIWIA AW I 1190 1M PI-N0TIW ANPpY NIPWY N0 NIIRA IWEanT
70 AI0WRT T DY BYPIAW TITRT IMIN I 310> T AYRWA 71171 17 AwID2
-u”5WNi N0 NITRA PINY (A)R9 Y0 *d% NI MIdM AYIANIW N0 NITRT ¥I¥°2

7INY 791 INIRD .NPIDA NIPAY DIWY PRINYY YIXpn ¥a Y vninw , 1979
011°n Y WK ,”712°397 N0 DIIRA DW 7°7%INN ANWAY 0 Y NN 'R DuDIwn
N0 NITRIT IXIN 23T IWRD L,NIVIYPIDAT FIVWHT L3157 ,NITPDIN D7D
N2 5w 1702 31 79K TRPHAY ppIAnd aXI L7005 112anav anvyw anw?
117 7°27N2 NIINRI 79RO NIPIYD °3 NI1IAY N15H0R 1% APIYIAY 7N vOWwHT
D¥M¥Y 7D°XW JINM ,NRT (36 7p0DI ,0DW) NIPINT NIWIT 27> Y 7I1¥¥INN 117170
2I0% WY WK NIRT CIXIN QY NIPINT AT NI DW Y DX noIn 9od
PY MNWY 7RI 172 DTN IR IR DPNY 0D 792 nPvany (1°0°n anvhy



http://www.nevo.co.il/case/5772910
http://www.nevo.co.il/case/5780458
http://www.nevo.co.il/law/71587/9a.c
http://www.nevo.co.il/law/71587

SNV NPT ) 7Y INIY NI 8873/07 oy

TYOWwDa 0INYY 7I2°¥7 DIVPR A% IMIPDY PI-71W Cond W 713N annng”
TWID NI D 178D IR NIV ¥IRNAY 70YPN PY” IR 7Annn” DX Y1)
%30 RI1PA DR 72709 922y w2 5,373 1T DO L,A2°WnR YW Anivw annT
(3)41 7poD2 ,0W) 77> 2¥ Y¥IN® 77T INIT YW 31107 [IHAW NIN PV IN0I NITRT

(1’77 podY

199 91 23 9720w IMIN2 PIDOVI IDIX (171 IWKRD 2 ,AYIY 2O INKRA 1D

MJONT YN 12 YO0 NIRY DY 179D, N1apYa A1 vDWA N2 PRINna L1170

W 1317°01 1N YV YRV 03 PW INTIPET NIWENXA NIPINT MW 2
mIna

1°2W IART 0N YYI TIWAT YW MIXYIAn MoT by 1Y 03 ,nxT oy I .24
WY1 1AW 0Ipn 0301 19X NIPI23 L,Ap oD b Yy .mIPiax DIw 107-77 1°ab
7772y ¥¥23% 790n2 029310 11°7-71I90 mIPYI 1°aw 020n 1170002 Ay wIinow
72712 WK ,111°°1¥2 (1777 PODY 34 7p0DA 1P NWID :IXT) AYRINY ¥10Y IR
NIIYY IPT-TIY IR TIWAT 20N ,TIWA YW ITIWN IR N2 IS wIDA ¥IRN]
NXI (YLIT 11°0°A7 MpH DR vIBY vYap ,0°3mom YW 737 NINdY ona 1voon
¥¥3Y 11°0°32 72371 23 TWN 1YNaL 7%y ,uIpnpn Jpona by nbnab apasnan
INIR 23Y91 7PpRa MW YV nwpa? 9Iun2 10NN nIvva aviy vinw
7RI 1LY 11°0°1% 1¥I0R” 1°BY NP oDa vIPIT P95% ORNAAY,TOWwN LJNORYMA
,516 (2)bn 77D ,7993 A9DY “1 0I3-]°Y 70T N2I1°XIM NIITINOT 1412/94 X”¥I)

(3)01n 770 ,n”y2 YW nIan ‘3 n7ya PRIW? N1IDOM 6926/93 R”Y ;(1995) 523

IYVIT 117010 PR Y ¥2axnh Huin vIn 110000 vIvn Py ,((1994) 797 ,749
,P171 .7D78DD N0 MNIX YV 11°0°0 2N 1ORW I3 YV A 2¥n7 NIRIL APy "y
,IY0IT 71P0°nR 2w AN 7RI NPWRY” NA¥aa 79pn 252 1% 109572 PR
779%% 1915 JnonT NDWNR NX N2NH 7I°KIT NUWRI” OR LAPING YW anInyd
INPWRI 3P¥AY 2%an I ,’PYYI 11°0°0 NIYY NIYYAY PR ,NRT OV .]°1va AvIod
LTIV 919727 VBWHT NI FPAT NIV TN DPARWND NWIPT PPIRW Y0 YW
VI L,IPONT AYMIN OAY UM NITIY onnab PRI 91> 1vUun

.11°0°172 ¥335% 2921 113107 WK WY 102w 225011 0°VIDI,INIIRIPI



http://www.nevo.co.il/case/17911813
http://www.nevo.co.il/case/17930309

SNV NPT ) 7Y INIY NI 8873/07 oy

,YI577 D 1IVLA 02°VIPIP 0IP0M TIV 1IN RPW INRN 10107 11T DY .25
> MIBXY NIWw M7 IR L,NIPVIIROND 1DBAW MPRWA (171 XY °3 227T¥Y 1yNIn
DX IRLW 0°995 WD ,IINRD 0°271 NITONA P21 NOWRI ARpRa 12,0
InRY 100 1°23% YLIW MDD IDULA 1DIRD TIRIT NYPVPINT NIAONT
anoI7 Pvl °5 7123 .71P0ARN NMIYLY? ©°037 DR OCIIRDY 1DINI 1RAT IYIVAW
IVI0T 172 77w NIANONT RIT 11D PYW 0N onva N YR 3070 37 NUIRSY
JPON7 PDIRW 955 7250 HvIM LA 31D YY XAW NIXYINT IR LIPI-TNIYY
WD 0NN PRYAW 772V 0¥V PR 3,721 15 .ANW RIT (1007 (VLI 10230
W ROR AT NWRI Y1 00970 752 ,anxvhws ,Twnn v 1PIn-7180 03 nbw
nIvy 1°2% 3103 Crc1y wp HY DO¥Ua¥NT JP0M2 025D DUIUDRM Py ¥Uavab
Jmon 95 non% 77 101 15 RY ORW ,7YRM 77192 195 37 71p0N .NIYLIT (170NN
Qv 31 7IPON NAW NN 13 .7°I-TNYY NN PRV MYWH NIVEARI PN1OXRYH [DIR
SWILW QIR NINDNA 10T-TIIY QY CNYD WiADIWN” > 9251 11 AYaAPW 7Ip°057
-7y oy MIXY> Nal WY wpra RPW ,XIT NIRLITI0 WIR AR WILW DIX INIXY
INOIT 7 VDIWA >72T) “7IDN ARIT PR AT QYLAI ,NPTI0 AN YW ODIX IR
N7¥1 220050 HYDN ‘1 P7YI 'MIWI LW IIAR 44/61 XY (TRT IIRIND)

IWP5 TPon W N0 ON 1°2 P1W 0P 7T 12192 .((1961) 1599 (2)1V 77D ,1n”y3
NMINW T2 MR PXX wHn 7H0M INIX YW N0 sn 1°2% 1°77-771Y 2w InpIna
JIX% INPINY AR 1990 03 X7 1PT7-77IV PXR J0DNIW 0°5H0NY DAY RXING
DXR J0DMIW 0°31M0MY DM AMIT AN NNYp KD LVIXPR NIWI PV NN
V07 YW 195w HY 718D L5019 — PIRDY 1DIRD 191 — NANR 003170 YuIn .mIpa

.71°0°mY

,77°0°117 DIvo D10°2% *7IX2Y °3°°1y TI0° AT T I2IWA AN¥AI 1AW ahivda)
nIvY 12NN 7720NY °%an InIna ]"’.\7’7 DIPRWI 7¥°2N0AT 77°pPRa D1MIwI PR W

q1oonn

TIIRDDW JM0H2 9217 WK L(1P0 NN NIV 11772 1DIRD NIYAIN NIYRW D .26
DX 737 NLIWA 75 IV Y2IpNT 1I3INT ;DIVIWD 1R L1100 1YY HInD Wy
X102 ,9I9KD LT3 .LDWNTI N2 YW InnsY 11°0°nn YW InYInn nYXwa avIonn
.0137 ON NIIWA YW wIn R °3°%732 971,75 TV I TIWN2 VY wIDon

09237 °919°1 237 2P0 210NN Naw D’J1WUP58 naInon% 0w na nanan



http://www.nevo.co.il/case/17923338
http://www.nevo.co.il/case/17923338

SNV NPT ) 7Y INIY NI 8873/07 oy

*103 0975 0°I%IN7 NXRATW 757 01937 7219V ,N11Ww N1°12°953 023719577 02IN0NT
2IpWwY IR7,75°DY .ANINT NIIND APy DIWY MWDK *NYa 2¥M 7I¥°N VBWHI N2
.J1°0°1 NIYVA AYIOIY ININT 119HY TP CYENRT AT (IR DX

WIPY TIYH 1IN 212w QOYXMAR DM IXMIR ORPUTINKRT 1772 ,%0n% L0 .27
nNAWRY 0awn»n Pw 70°5n1 WIDN” ININIDYW J°ITNI MDD IR DOYINR LT
"Searching and Seizing Computers and ) ”n1°%°%D NIPPN2 NIIIWVPR NI1RI
$IN9 Obtaining Electronic Evidence in Criminal Investigations”
ApPnnT oYLN IR XY AWK ,T1TR7 (www.cybercrime.gov/ssmanual/index.html
(Computer Crime and Intellectual Property Section) *1m37 7°1p7 2wnn °ywbd?
0°%yID77 ©°¥2In% N1MIAN DR 199 ,(Department of Justice) @*VDWNA TIWNI
D9 0D DY ImIA PIpY 2wnna NITAY C»Inna C9RITDI Ywnna ovon
9257% 0°21%Y WK 0°°1170pPR 0°¥3P IR AWAN 0°05N1 IWKRD ,T°ITN2 2°VIIDAT
NX IN2°W NI 2y 27Iyn °nYa Cwrbw 073 YW Innab vIoni 1ayIin L,2on ann
YN DR 7°2¥NI 2°X3PT DR OIMI2 CWOLW 0713 INIR ITHYH DR YIPUY ININN
DWW 22113 AWIPW 310 °IINT LAPAT CnTL 01 °nvad 170 Yy Rymw
0°°N%72 IN2AW2 VOWNT N2 ,NPWKRT 1T 7I0NY 7PWIPW DIIND WHY? 07wy WK
933 LBWMI N2 ,N°IW 1IP0I NPRWA ¥°757391 ¥ DR 1In2% 9130 19130
("taint team") 7P72 NVX Q°pRY X7 NOW LWR 7DIYAT 1D AWYNW AnNIN NINY
,IWRD 02%ART DR JAW NN DY 7PN 0237I9N DPRW 2°Y2INT 0213701 23710
.Y°2N7 NI Oy YR pIPnY R Ia0 NI 2°ONNwna PV oK1 ,0°71377 yavn
IWRD IAPHA AT 20N NIPPR2 279N 0Unvvhw yIona YW ann ppen Ywa
DNYY YN DR I027n vDWNT *Na 0 vIn) P95 7172 ,awminn yIUna 9217n
JIMMINA WIRW IR 7R NNX I cNIIRA NIPVINVIRT NW DX DD2IYNI
,IMI02 NIPAIAN 925 FPAT NIIWI 072 038N 297 D DY DU1IHn ORI NN
¥173% ®X91 02omon onIk Sw 011°0°n YV 1A% X2 ap 72 DNX2 wInwn 730093
no®on% o2 NNIYL 1IIYNT R 72 NI2°012 72T HHO 972 DI Lkn
NP7 072 0°3¥MA 7T 30M NNX NUNY X7 A0IR LHI102% LAnRYHWD 0°onon:
NIMI52 MY TTIANAY 71N ANNI™H NIDYY PR 0D IY 29 75 92171 1AW NI
%Y DRI PIXT 21D NURIN DX INWY 220 P27 NIV WINWT,DIPN 291 LIN¥Y

L7wnn a0 nIvan




SNV NPT ) 7Y INIY NI 8873/07 oy

IY 777 201 NIYVA 172 PRINNT 0T DY JH0IW INR 0713 1TV ,ORIWa .28
0°Ipm2 ,NRT QY M’ .LBWMAT N°2 °191 TANAY 11°0°N NNIYL YW (PIpn L,01n
IXXI1 2% 007737 YY1 vdWNT N2 Yy %R w 0°3°%72 vIPIY IN°1 00N RNN
’3°%1 JWADI 137 AIpMT NI12°013 ,5WnY L0 LA0XRIW I™INAN pon npivnn HHon
— D 1 0°91M0N7 223Y 02101 1OAW NINWI 7Y N0 77713107 Y ann
PIMVPYRI IRITA DIND L,APWI 12 PIRDA LTRONT 7m0 A 007730 Mt
0251017 .ININT YW VYMINT 1237 D2 INO0T DI AWM — YT 77X IR
11°0°07 NYRWA 1IYIOT IMPYY IRIT DPIYANI CNW NI DINAYAW 0’77137
7712 Hpa AMwY 077X 172 1PR°T YV NDDIANT LT 11N DLW .0YTIXT THYNI
%y DAwY> N1Pon YW on%Inn 9192 X 191 vEWM A N3 YW INORDPN DR 727
JWDHRI ,0°TIXT NID-7X2 172 AR YW NPNWN NI N2PAN X7 ,09IX .0°3P0N7
P°N2 YHLN IPRW NYIAINT IR NIPINT NMIWIR YW 2°x1 %Y 03 0°5073% 07 2°YIow
9157 ,0°77%77 NN L1 IMD JTIRMI PDOM 7IRII 171D YW 11IND — INXY 7PN
W I177Y°7 IR IR NYRWA ¥°73°1 025100102 1YW ANNIA NIAY vdwni n°a
913° ©¥310NT YW P1IWRT 11°H 79D — A1PINN YW INIVY °5 *92,09pH 251 110N
W CwIp YL 9%y — Apna YY 1MI0MA 22IpDING 271 0T Yy yranab

.0°°1017 0°21P0ni7 PEYWN

NRIAP? 10310 T'INTN 11°0°10 MP2-1"T-170 11°0°N 20 1"N1ana amaoisnn qpti
ugun

— 19391 72097 03 7°7 I DWW Awpan1 3°23%W A1INKRA 77300 .29
MIP2-1"7-771Y 71°0°M1 VDWN NRIPY IDIW D°IN0M 101 YW 027DHIRA 7171
NI APWA ARYLH SWAIY IYIVA NIWI DWRA NI30MNA .07°N19123 Ny apa)
1°7 VOWM NXIPY NIINW B2IM0M (P01 2D TINMT VOWNI N2 YW INYap Yy
91027 °0M° 11°0°02 9237M L,AINA YW AnwaY .7anY nLInny vhnIn *pIX Yva
WA Y 0OWNI N2 DY AMIWw 173V ,NP11pY 71°n2an PN XIT 072 0°IpP3a 03 71O
NP3 ROW 7UIVR 1N 92TV PIR NPWY 0w RN DR 11237 1180 OR7 A9RWY
NXIPY 1137w ©°91m0nN (1°0°MA 1IN DX 0PY 1071 KD 0D 719N 7093 ,10 M3
QP2 APITAN AP PWa DR MIPL-1°7-77 (10°RA 1IN pRIINa vLwn
W2 05 ArINn 71 MpL-177-77 11°0°10Y WK .0n7Iwh 0DNIWNT 071 DRM)

%Y X PIPW 75 0¥M¥H (DINI NIRIT NTIPDY 48 [PYDA ¥IAPR 110N DR wInh

%Y 197,7°10% 01 1AW 0°510N PY IR 7°I%IN YV XYY 1PI7-T77IY O DIXYNAT

797Y1 1235w M172Iva Py RS Yax IT-71 MIpLh 1Paw nIXyeUnan 1oIn



http://www.nevo.co.il/law/98569/48
http://www.nevo.co.il/law/98569

SNV NPT ) 7Y INIY NI 8873/07 oy

IR 91 7°0°17 00 7IYLI 7D°0IR 73NN L7 NPNXON NI HY IR DIRYINAN
VIPI? IR 37,7102 DWW 7IND INM PPIA-TIIVY VIR 90101 072 0Ipn2
WD 1PRY 1IN DIV I2) 10NN LY MIPYI TN IN1Y IWKRI 722071 NIIWID2

.(11°0°11 NV pDY 9221 MIphn Yw 1730 dynwn-1m

7N %Y ANIHY DR NDDAN APINT 03 PN 0D NOwY 7L TR .30
NRT NIVIARI 701N BRI NIPONAY YA Ip0DIW NI5YAN 27pn N°20pYo
177 957 NOwH 10°ha DIXAY 1ayh aAnIp VX nnrpa a3%an R oph
IPR WYY MIWIY ANwRaa A1INT N9V NIk MIYRWA 03 7IvLY 357077
J05NIW ©23m0n HY MIPY-1"7-77I 11°0°0 YW INYINNA 7737730 IREIND NINIVAN
QIPH PPRW NIPLIIRCNI N1PHYD MIPRWA 1217 ROR LMIPPA YW INpINa winona

.11 %7 YW In73on2 1732 v1onh

19732 WY X PR 0D 710 PI0 2371V NOWH OX ADI0XT NWpanT .31
NWRANT .YV MWL 71In7 2V Anwpa2 1YW Manan Nyt a1 hn b
1997 PR 1IN YW ANWRI2 1IDTINW QPRWIAN PP 2237 0O MIvLI 15°017
377 NIA0AN Pon 1297 1% 02pw 933 037,17 UBWH N2 *IDYH ARYW 79172
177 MR 7P 7Ipn 95 YW 1nivol bW ntivId 71°na2 15 nIwvh IRIw

.977131 19935 19IX2 RD1 Ip0DM

7°%77 NI2°012 73°DY 7TAY 1Y L11°1D2 DOTIXT NIYY IVAVIY NYa 7Y .32
, VIV MW INn% anwpaa A1Tnn anbyaw mMvRwY waav oox1 NPR 77
19X MPRW .71°I07 ANYYAW N300 953 117102 (1T %I XY AR 7T avLm
NIIRT 77 PR 2D 1777 257 NOWHI DWRaAnT 1YY pI¥a aYIR L1 NI2IWNI N1730)
XY 995 Xnp vBWHA N2 NIV T AWID YW NILIRpNIPa 7°N12°012 172anaY
%Y 7YY MW I0°% 0Ipn PR XU JOwn 2% 1951w N1PAI0T N02InY Wl
NP MYRW 1957 ,71970 L1317 7IpHT NI2°013 L7 MO L2157 KD (72 N0
377,77 0727 2¥MA .AVION A1YYL ONDWR NYRWW B°510M 1TV NPLIIRD
7T VEWM N2 PW 19771 IPRW ,OPTPRI CVIIRD PDIX RW PR MYRWI (1IAW
NPVOWN NIYRWY w7 R vOWAR N°2 L,1INP0DA AWINWAW 7597% OXN3
2> p ,77 9%5% .N1P1IPYI NIIWA NIYRW 92371 DX AR NIPLIIRCD DAL 1057w

PI0DY 913° VOWNT N2 IR NPWYN 71°72M DAV 0°3°I0 0PN 7Y Y17 3070 DINR




SNV NPT ) 7Y INIY NI 8873/07 oy

,IRT) 0°101 77pn? AW APRY N0YYD AYRWD NIRRT IWKRD RPR 7390
73/85 7732 5(1990) 250 ,241 (5)31 375 ,]I00°27 W 3 ANX 6055/95 7733 : YWNY

,09IR .((1985) 146 ,141 (3)L2 37D ,NDI27 WRI-2WY - 297 andw 1 715” ny°0

m°I7% 72°0 95 PR L7117 77pH2 .0°3°70 02PN ONIR OV 7111 1R 115w AIpnn
197N ORINIW QAPRONT 0IPRA LYY 1AW MR (1790 AYAIm 0PN 0D
199IYN7 935 MIYRWAN pPOR L, AnRY 71T Yw anww? 01,13 YV ne .nya
79977 DR WWKRDY 230D XIT INRD X7 DWRARW 931 AT 0DWA N°3 7152 1IN
W 717°2 A1 P97 NIAoma *p% ApIRA 0°KI NPR LAPR D101 LAPODIW
,IVIY NI INn% ANwRAa ArINT 0T YY 1PVITw M257In DI1anIn NIYRYA
0°IP1n32 T°NY2 17730 °3 0°IAY [N7IW IR VDBWH N3 YT DY IYIIITI 11371 72D TWKI

.ANY> O*PRNN

QY007 029MONT 1°2 127D Ip IR 7T NIAK ¥I2pY *vam — DXRT P PPOIR .33
IMIPOY IR 7Y 172 IDYMIAW 02927 PRI ona Apy LYMINA (10 AR Y¥3
— 0a% 2an1d» PIT TP 22INR 22OM0N7 1Y INIW CVIZPRI NIPWE NI30M3
11°0°1 *NI9KRYM 1DIXA PP0A% 0% XD 02On0NTI 23D P2 1°RAA% 2PN w1 0D X9
19R2 A9XW2 ¥°71573% °2an .n12IN5N DY I W 1IPCH NIYENRI 0°On0n DY
D702 W7 ,DWN NXIPY 1IDIAW 0310 11°0°11 NIPY-177-71W 11°0°1 197> N12°0]
779 NPIN2 DX YDINIRA JDIRAW DINOM 7Y NN 11°0°17 DA 0D MIvwL?
,02MIM RIT QP0Y [1°0°NAW 05PN 23D 1°2 INY N°ITDR 7INAN AR INN L0
XY ArInnw 9551 OR AIpnY 3pnn AR 37°N7 NIBR .0°INR 0°Onon 1°ab

.yapnw 0°%%52 0917 110 ¥oxa% Yown

%apnn IYIYa L18.01.2010 01 1INLYAIA INXRY OXNIY L10 DY WK 34,
WHIN IPR MIPD-177-77Y 171°0°0 00 KNP 0OWNAT N2 YW Y IPpW AT 121032 NP
Y WRA LAY — MIPYR YW INIWI2 DORENIT 023MP0N DY NP1pY 710nan
NXRTI WYY NI 000 1R XY L,XHp 0BWAT N3 YW (P70 pODI IITIW NIPAI07

.1°77 P02 ©IIDNAD 5o ,1A7°PW 11777 <NApya 13°117v1% N19°553

TRV 1IN

TN 'R NYg1WiN



http://www.nevo.co.il/case/6047013
http://www.nevo.co.il/case/17937564
http://www.nevo.co.il/case/17937564

SNV NPT ) 7Y INIY NI 8873/07 oy

.11712°207 "IXR

nvoIw
N2219 ‘D V9100
.00 IR
VDIV
D373 77 AROWIR YW 13°7-p0DA TINRD YA
.(02.01.2011) X”¥yWNi NAV3A 175 ,01°7 1N
54678313-8873/07 NN 'N
VDIV nuoIw AROWIN

7 07088730_N17.doc .moo 12y »MPWY 9195 pmyn
www.court.gov.il ,UIVPX NN ; 02-6593333 /90 YN 1M

IND VPN —12) 9NN TV NPPPN ,NP209 Y200)02 DMV NIV 1V
N2 MO MPYI 9195 NY THDN NON



http://www.court.gov.il/
http://www.nevo.co.il/advertisements/nevo-100.doc

6 NNONON

N1 91757707 (N1 2INND) v1a
3552 (1)08 NN-PN ,POND 1) ORI
(2008)

71y



YPDIND T ) IR NN 91757/07 (N71) w2

VaVYNH SN
091757/07 wa 195-25aN 99 SHNN VOYN Na
27/01/2008 | :7>INN 1T DY DOV 7aa [ :%0a
HNIYS NN 19993y
nYpan
-1 -
n20WUN Y0939 7913 .1
U123 Y1 HNIYIA 1210 S9N Ny .2

NN NPNMNNON L3

:TTI9TIRY PPN
X38 'Y0 :1969-0”5WN ,[WIN NO] (WID M1 I¥Yn) *2°Y57 177 170 NTIRD

48,47 'Y :1971-R”2WN ,[WIN 001 NIXIT NTIPD

1961-X”5WN 1771 *27Y NOWY pIn

nVINN

— V7OUN [WTN NDNJ (WIDNI 98¥N) 399990 1210 970 NTNIPAY NX38 PYD 9D 1Y
Y722 ,(03I82 T VYN 72D) 1D-DAR-DNA DYV VOVYNI NP2 NVONN HY WNINY ,1969
PTI WIDN IX O DY 10N TUN ,DYINDN NV D ¥ap) N1 ,12.04.07 0YN ,4904/06

20AVYN TON NXRIPY NIINY DIINDN DNPNA DMIDN DN ,NWNRN NI

1

SR eownT ke NEVO.CO.il »"ya 7xy axyy 1

C:\Users\mayag\Downloads\m07091757-266.doc

71


http://www.nevo.co.il/law/74918
http://www.nevo.co.il/law/74918/38a
http://www.nevo.co.il/law/98569
http://www.nevo.co.il/law/98569/47
http://www.nevo.co.il/law/98569/48
http://www.nevo.co.il/law/4393
http://www.nevo.co.il/law/74918/38a
http://www.nevo.co.il/law/74918
http://www.nevo.co.il/case/1611246
http://www.nevo.co.il/case/1611246

YPDIND T ) IR NN 91757/07 (N71) w2

INTIVN YPIN

NY M PA DM ,09.10.06 PINNA ,NDWNN DY NI TV vIvdoNa
2392 TN NIV DIINDNN

T TNYO N2 HIOMNY DMAT DD NYN DYINDN ,NDWNN YT DY YOI 19 DY
YOI T .PT TNY MPD DN DNINN DN 1D O, TIYINDH MNYNN NNONI
PHN NPIOAN X IPDINND 7D DN 1D DY ,PVAVN TON NNIPY 121N DIINONN
S0AVN PON NNIPY NINY D¥INDN DY

NINYN .LOYNN N NADIA DXINDNN YTPNN NNDP LIVNN NXAY NYPIAN NWIN DY
NPINA VAN TYN D¥INDN JY YN 1N NPNXIN NTIPAY 48 PYDIY 1PDINN 7D MYV
TN TNIY OV NITIVNL IPITNINY DINDNY TN ,MpPoN

WOINN PVAVN YN NNIPY 1NN DXINDNNY NNINA DIV ,NITHN YT DY WO TIY
Y PN MYN MNN NIND ,NT 79PN 1D DY 0N 1PON NN 0PYY HNn
APDNN NN PONDIY MN8N DIVIND NN PTYND

1201 7OAVNN NP2 ST TONY 19IVNN PTN OINY NOYDY TINDNN MINNION
.N2VNN NTHYI

,IPNNN NIW) DMDNDNI PrYY INRDY ,DITTNN NNYL NX N MINI VYN 1D
NI MININ TYH 19N DD DN D) Y0AVN TON NRIPY NN D¥INDNN D Yap
2T TNY0 MIPY P2V NOINN DYDY DN NT DYV, VIV NRIPD MM MINNPN

P9 5N DPXRIND NTIPAY 48 PYDIV JPOINN 71790 NPTHN NV IR INT VNIVN 2D
Y DL NONY 1D TIDY INRD ,PTN TV DY 1TIVNI DPINND D000 DY
Sy P9 5N 48 YYDV 1POINNY NNINA D) ,0DIN .JPDNNN DN DN ,NYN DIINDN
D) DM ONDNM I RNP VANVN 2D PN P TN THY T DY DIPININN DIINON

DO YPOIN NV 7DMVIVNI DIINDN DY PONNN

DY DL NOND D MPDNY VIVN 72D YHN ,MDOIN NYIN NN NIV INND
TIVND AWAND ¥ INN0NIAY 1NN D09 PON DY Pnn DIVIND 92N ,07000N0N
MAND TOND NN MONNY

292V TIYN INOMY T RSN DY NIOWN RY N TN

2

SR eownT ke NEVO.CO.il »"ya 7xy axyy 1

C:\Users\mayag\Downloads\m07091757-266.doc

72


http://www.nevo.co.il/law/98569/48
http://www.nevo.co.il/law/98569
http://www.nevo.co.il/law/98569/48
http://www.nevo.co.il/law/98569
http://www.nevo.co.il/law/98569/48

YPDIND T ) IR NN 91757/07 (N71) w2

NTIPAY 48 YYD 9 DY PONN MY INTHY DY NPTHN NINN |77y ,dNYVA
25 PR ONPINND INYY AYYNY ,PTN TNY I DY OIPINIIN DINDNY 5NN NVPRIN
.DN2 Py DDIND NYNIN

NPT _8600/03 97y , NIV TYDX DY MY PIN PO IMTN NOMIN NINYD
Y722 DTIVONN H NVMNVN 2D NVONNA 1D 748 (1) NI 7’9 NIV TYI) ) INIW
YTIT NDWNN DIV TN /AN 0783 DRIYS N3N /) INIY N1 93341/06
NP VAVNN NN DY PPN TN MINTD W ¥ VAVYNN N2

b4 L2 f

DY NN DT NHM NPIYNNN XIVI D¥DNDNI OIN N ONIMY 7Y NYIONN TN
,DY9010 DM PVAVYN TON NXIPD NIINY DXINDN I2ITH JPRY PINI VYN 1D
L0AVN NRIPY MIDN DINNMI YVAVN NI DY I8N > TYO 19IND

NID JPDNN DY MNP NPYDON ININ NN YDMVIYI DIDNDNY DY PDIND MO
W MYTNIPIN) NON DYIN0NY PIIND NONN DY 1NPNRY TWNXIL ,D2IPNN VIVYNI
PINT L, NPRID NTIPAY 48 PYDIY 7D¥INDN” HWIND NINTNA 217D 1D DOINN
NNVONI PT TN MPO P MAadMNY”  DDNDND IIVN> NOND DIDNONY
TN TNY OV INPIND INS D9 DN ,TOMNNPNRN MIYPNNIN

325-326,321 (2) 22 779 0NN ) INPOIN 632/77 NY DY A1 P2 ,NO00I 1N DY)
Mwan A9t momy ALBERICI INTERNATIONAL 4999/95 n7y1 By 193
.39 (1) ) 779 /AN INIY 53971 73 /AN INIYIA

DV NMDN 1PN P0IVN TON TN NINY DINDN DY PNDINN YD DIV W ;TN
DVPNID NTIPO NYIAPN TN ,NTINI THINRNDKY MDY

121NV THON 2D PYIN PRIV IR INIYRIN NYIN NI YON) ON P25 NN NN12D

N PONN D7) 1Y TIY NI DII000M 1PDNN 1IN Y09WN TON TN

NPIN2 DOPININ DINDN DY D) DN NPXIN NTIPAY 48 PYD DNN NINYY TUNI
YD 1T TND PMND WM T NPIVNN WIOND NPPII NN PR 29IV YN ,MPON
NIND

3

SR eownT ke NEVO.CO.il »"ya 7xy axyy 1

C:\Users\mayag\Downloads\m07091757-266.doc

73


http://www.nevo.co.il/law/98569/48
http://www.nevo.co.il/law/98569
http://www.nevo.co.il/law/98569
http://www.nevo.co.il/case/6133369
http://www.nevo.co.il/case/6133369
http://www.nevo.co.il/case/529619
http://www.nevo.co.il/case/529619
http://www.nevo.co.il/law/98569/48
http://www.nevo.co.il/law/98569
http://www.nevo.co.il/case/17929209
http://www.nevo.co.il/case/17925187
http://www.nevo.co.il/law/98569
http://www.nevo.co.il/law/98569/48
http://www.nevo.co.il/law/98569

POND T I INIW NN 91757/07 (N71) w2

327/68 N'YA NNINRD NINY APV ,DODWNN NWNY DO NPT I ,IPIIN NNY DY
: 604,602 (2) 22779 /NN 113 TITN 1 'ANY T DI NNHY
AW IR PL-TNYY 101 1990 1ASY MPINY 720N IR SWIPNY PHYYY
(1.9 =95 NWITNN) 79119 9193 1IN YW DIPON ;INPYY 905 1999

NI, NPT VAWM 19 PINNY 299 1T NYIPY DYLN

DYPANIY DIINHN DIAIYN MNIPY Y 3,172 SYa DIYUP NN D39y
DX 18 99 A9 VOYNN MYNRINY YN XD THN I NI Nt By Nt
DY XY ,N9979 1999009 991 ,¥N9M 12595 XA® RIY 1752 94NN NN
NI TIND NY 2IWN XD THNMD IMAT NN NN NN HWUPN 927 13991
PINRY HYOANY MN-9Y NP P1-99Y P2 TYPH IPNHD Y MYy
;09000 PA 193V ,05939Y ,WIUNS XYY 1PINAT Y 1N NI Yaprw

JINUYAD 99 9909 1039Y 189 19H0)

NYN /3 2%aN NN 3694/06 N’YIA DN NVMVYN 2D NVONN DY THNONA D)

TADN YW POINN NORY NNTI PIY ININD L(DDND ND) 1972 MYIINTINY NOTIN

YTY DY TPTN NPNA NIPNIY DY INNIPD YT DY PINImM PIN TNY O DY 10NV
:VAVNN AT DY YAPN ,TNIV T8N 57

170120 %5 DIYYN LAVYN N FT-HY NVINN NIN MR ,NT 1IYa”

=17 7MY POIN HNN NDIND THDN 1PN NMTY 1IAta NYPIND 172 NPNY

NN 2P YN ,NIPNIN NNPAY 48 9302 MIYN AT POIN 3D 901 MDY

NN DYOYUN 910N AT TNY OY 1YY MIYPNNN 1NOINY MPY Y 1Mot

MY P10 T Y YOIND 1961-N79UN 1270 299 NIVY PINY 90 9'yoa

,MIPYY IOU MNINRN MOINND 3 NY PIN IMPY Oy MIYPNND V99 NN

PINN VYN /3 19N 744/97 8732 INT) NYHY ANANY NI NIN P9 1NT

995 MPY HY MOINN MO MNID DPN ((1997) 355 ,(1)N) 179 ,9)199IN

4019 ONN NYT HPIY VAYND %2V PN 79299 ,NVINNI M 19T Ty

NAYYN NNTNNY) 931 Y PN NPNIN YY MTP APy’ INI) N PN

AAY INT0NN NP NPY=1T TNY NOIN YV IMYYN (2003 51971V

D937 YIVNY 9a1m 1PMNST DY NN NI Yaph Yoy Mphnw nrvany

4

SR eownT ke NEVO.CO.il »"ya 7xy axyy 1

C:\Users\mayag\Downloads\m07091757-266.doc

74


http://www.nevo.co.il/case/17919148
http://www.nevo.co.il/case/17919148
http://www.nevo.co.il/case/5910672
http://www.nevo.co.il/law/98569
http://www.nevo.co.il/law/4393
http://www.nevo.co.il/case/5722471
http://www.nevo.co.il/case/5722471

YPDIND T ) IR NN 91757/07 (N71) w2

NZY INT) NI 19 1909 10V 18D 19N 02%YN 12 192Y IN 19N TUN
((1968) 602 (2)a9 179 ,1939%2 73 9)3*t 327/68

VIAPD ) INMIPOD T TV 12 H190MNY DITD PN PONNY NNIN2 D) ,09IN
DYPININY PTN TNY NPINN INYOYW DINDN DY YN PN, NPRID NTIPOY 48 PyDa
PIIND JPOINN 2D NNN DXOIN NNIY DTN NI DINONN ,NMPHN T DY
PIYD INT JDY 123993 73 A330% IV YIAPIV 09D PVAWN TON TNND NNV DIINOND

(46 1Y) 57N 4999795 N’YIA 11 XIA0IVY NVMVN 2D 12T M

NON] NIPNID NNPEYAS Go¥0 NN PPOINY NIPO NN MD-NNA

09101 02937 YV PUINA XN 1T Py Y 1y 1971-8"ovn [vn
,NPY092 W N1 9IP0 .INII DNIDN 2910 ,MPYY PT-TNY 12 1959MNY
19989 19991V 09101 YY 0) ININY NaNINAa ,O9NIND JIPNN VaYNN 9-Hy
900 NN NN NIVN TUNI NA¥ N DPP YVIYN TYN ANIPH
DRYNN NN /) PYINI 407/73 N”Y ONI) MNANN IN HNINNN YVOVNN

S15171 maya (7] /AN 12733 HNYIYIY

PN I NN NNA0 ,(MTNN PIY TYT) PIY) NINYN M9 JION NMINNINDNY IWNI
PV LDINRNNNI MIX0X2 SMNND DTIND NONT ,NIIYD INY NP 1NN Tdd
47 YD SV IMWYM YN I DI TPNNY NN PONN NORY INTI NIV TYD)
YT HY AN DXINDN P2 VAYNN NP2 PNIAN TN PIYL DN, NVPRIND NTIPOY
26 "NY2) WAIPA LAY NRIPY NNV DIDNDN PAD Iy NNDNI XOY PT 107
292 (NVONNY

199,909 YY 9591 HY 17IUNA 1D9MY DIINTNIY ,NIPUNNN DN PN/

NNV _DDNDN VYNRY DTN DN NYNNI INIVPIND INITH NINON

(7.9 =50 NUTNN) /M98 Y0awWN TO91 3998Y

29X OVAVN TON TNXD NN DXINDNN D POIN PR NIIYI

5

SR eownT ke NEVO.CO.il »"ya 7xy axyy 1

C:\Users\mayag\Downloads\m07091757-266.doc

75


http://www.nevo.co.il/case/17919148
http://www.nevo.co.il/case/17919148
http://www.nevo.co.il/law/98569/48
http://www.nevo.co.il/law/98569
http://www.nevo.co.il/case/17925187
http://www.nevo.co.il/law/98569
http://www.nevo.co.il/case/17921983
http://www.nevo.co.il/law/98569/47
http://www.nevo.co.il/law/98569

YPDIND T ) IR NN 91757/07 (N71) w2

MPPN DY NNN DY DIVINN NIV T2 2D XNP LVIYNT N2 NV ODY NYIPN
1OOMNY DTV WWN NOY ,PT TV MIXNPNIN MOT DX O) 99100 D090 Ponn
STNIOY TINN T NP PTN TIW P2

YN DR MINTD YNVONN ,DOY0 IR NIND
PYO NINYY IWANRD 1IN DY D901 DY 14 VOVNN N2 NIV IPINY DIDNDNN

DTV TUNN

19123 (2008 9NI*1 27) N”7DYN ,VaYA /D 0D NIN)

54678313-91757/07 Y"1 NIV

NV IMT DY
112739 MDD MPYY 9195 NT THON NON

IND WP - 12) NN T NPPPN NP0 Y1000 DMWY N1DMY Y DPNINY NYTIN

6

SR wown xeT NEVO.CO.I1 n"ya x5 axw
C:\Users\mayag\Downloads\m07091757-266.doc

76



7 NNONON

In re Grand Jury Proceedings
(Corporation), 87 F.3d 377 (9th
Circ. 1996)

78 My



378

379

87 F.3d 377 (1996)

In re GRAND JURY PROCEEDINGS.
Appeal of the CORPORATION.

No. 96-55344.
United States Court of Appeals, Ninth Circuit.

Argued and Submitted June 4, 1996.
Decided June 27, 1996.

*378 Jason D. Kogan and Gary S. Lincenberg, Bird, Marella, Boxer, Wolpert & Matz, Los Angeles, California, for petitioner-appellant.

George B. Newhouse, Jr. and Clare S. Phillips, Assistant United States Attorneys, *379 Los Angeles, California, for respondent-appellee.

Before: BRUNETTI and RYMER, Circuit Judges, TANNER, I Senior District Judge.
RYMER, Circuit Judge:

We must decide whether communications between an attorney and client can be "in furtherance of" criminal activity, as they must be to fall within the crime-fraud exception to the attorney-client
privilege, even if the attorney is unaware of the crimes and takes no affirmative step that actually furthers them.

Corporation appeals the district court's order requiring its two former corporate counsel, Mary Roe and John Doe, to appear before a federal grand jury to answer questions about confidential

communications they had with corporate personnel regarding the employment status and form of compensation of an employee of Corporation.m The district court found that the communications
were in furtherance of and related to the targets' ongoing immigration and tax crimes and were therefore within the crime-fraud exception to the attorney-client privilege.

We hold that otherwise privileged communications can be "in furtherance of" criminal activity, and therefore within the crime-fraud exception, even though the attorney is unaware of the crime and
takes no affirmative step that actually furthers it. As we agree with the district court that the government made a prima facie showing that the crime-fraud exception applies here, and as we have
jurisdiction under 28 U.S.C. § 1291 of an order compelling an attorney to testify before a grand jury about matters claimed to be privileged, In re Grand Jury Subpoena, 92-1(SJ), 31 F.3d 826, 829
(9th Cir.1994), we affirm.

Corporation, its president ("Mrs. C"), and two employees ("Mr. and Mrs. T"), are the targets of a federal grand jury investigation into immigration and tax crimes. According to the government, Mr.
and Mrs. T are under investigation for federal tax evasion and Corporation and Mrs. C are under investigation for conspiracy to commit tax evasion and to impair and impede the lawful functioning
of the Immigration and Naturalization Service by willfully employing Mrs. T in the United States when they knew that she lacked the necessary visas or work permits.

In connection with this investigation, the government served grand jury subpoenas on Roe and Doe. Corporation moved to quash the subpoenas, invoking the attorney-client privilege and the
attorney work-product doctrine. The government opposed the motion to quash and filed its own motion to compel, arguing that the testimony sought from the lawyers fell within the crime-fraud
exception. In support, the government submitted material which the district court reviewed in camera.
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The district court denied Corporation's motion to quash and granted the government's motion to compel in large part. Assuming that the communications were privileged,[Z] the court found that "
[tihe government has established a prima facie case that the legal advice of [Doe] and [Roe] *380 was sought in furtherance of, and was sufficiently related to, ongoing immigration and tax crimes.
Accordingly, the crime-fraud exception to attorney-client privilege applies." The court also concluded that the crime-fraud exception applied to the fact work product of Roe and Doe but not to their
opinion work product because the government had not made a prima facie showing that Roe or Doe knew that Mrs. T was working for and receiving paychecks from Corporation during the time

they assisted it in obtaining her work authorization.!] For these reasons, the court ordered testimony by Roe and Doe having to do with (1) identification of documents they prepared or furnished to
the INS in connection with obtaining work authorization for Mrs. T while she was employed by Corporation and conversations with United States government personnel about Mrs. T's immigration
status; (2) communications among or between Roe or Doe, Mrs. C, Mrs. T, and other personnel of Corporation regarding Mrs. T's immigration status and attempts to obtain INS work authorization
for her; and (3) communications among the same persons regarding how Corporation compensated Mrs. T during the time she was not authorized to work in the United States. Corporation timely
appeals.

Whether we review a district court's conclusion that the government has made a prima facie showing that communications were made in furtherance of a crime de novo or for an abuse of
discretion appears to be an open question in this circuit. United States v. Laurins, 857 F.2d 529, 541 (9th Cir.1988), cert. denied, 492 U.S. 906, 109 S.Ct. 3215, 106 L.Ed.2d 565 (1989). We need
not resolve it, however, because under either standard, we conclude that the government has met its burden.

The parties do not dispute the applicable rule: To invoke the crime-fraud exception successfully, the government "has the burden of making a prima facie showing that the communications were in

furtherance of an intended or present illegality ... and that there is some relationship between the communications and the illegality." Laurins, 857 F.2d at 540 (citations omitted).[‘—”

Corporation, however, contends that the government did not show that the communications were made "in furtherance of" the Corporation's ongoing or intended immigration or tax crimes for a
number of reasons: It can't be that there is no attorney-client privilege whenever an attorney assists a client in legalizing an employee's employment status if at the time the appropriate application
is submitted to the INS the employee is allegedly illegally employed; the government didn't show that there was any communication which was in itself in furtherance of any crime (that is, there is
no showing that either lawyer made any false representation to the INS in connection with the submission of Mrs. T's application); Roe and Doe were not aware of Mrs. T's employment
arrangement and did not take an affirmative step that in fact facilitated commission of the crimes; and as neither knew about her status, *381 the government failed to show that any communication
was in furtherance of a tax or immigration offense. Corporation also suggests that the district court substituted "relevance" for "in furtherance," thereby incorrectly concluding that testimony by Roe
and Doe should be compelled just because it is relevant to, instead of because it was "in furtherance of," criminal activity.

Because all of Corporation's points have to do with the attorney's knowledge, state of mind or actions, we disagree that the district court erred since it focused, quite properly, on the client.
A

The protection afforded by the attorney-client privilege does not extend to any communication "in furtherance of intended, or present, continuing illegality." United States v. Hodge & Zweig, 548 F.2d
1347, 1354 (9th Cir.1977) (citations omitted). While there is a societal interest in enabling clients to obtain complete and accurate legal advice, which we serve by sheltering confidential
communications between client and attorney from public consumption, there is no such interest when the client consults the attorney to further the commission of a crime or fraud. In re Grand Jury
Proceedings (John Doe), 867 F.2d 539, 541 (9th Cir.1989). Thus the crime-fraud exception insures that the confidentiality enveloping the attorney-client relationship does not encompass
communications "made for the purpose of getting advice for the commission of a fraud or crime," United States v. Zolin, 491 U.S. 554, 563, 109 S.Ct. 2619, 2627, 105 L.Ed.2d 469 (1989) (internal
quotation and citation omitted), but the exception does not sweep so broadly that it discourages clients from "mak[ing] full disclosure to their attorneys of past wrongdoings, in order that the client
may obtain the aid of persons having knowledge of the law and skilled in its practice." Id. at 562, 109 S.Ct. at 2626 (internal quotations and citations omitted) (emphasis added).
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To trigger the crime-fraud exception, the government must establish that "the client was engaged in or planning a criminal or fraudulent scheme when it sought the advice of counsel to further the
scheme." In re Sealed Case, 754 F.2d at 399 (citations omitted). The government is not obliged to come forward with proof sufficient to establish the essential elements of a crime or fraud beyond a

completed crime or fraud but only that the client have consulted the attorney in an effort to complete one. In re Grand Jury Subpoena Duces Tecum (Marc Rich & Co. A.G.), 731 F.2d 1032, 1039
(2d Cir.1984). On the other hand, it isn't enough for the government merely to allege that it has a sneaking suspicion the client was engaging in or intending to engage in a crime or fraud when it
consulted the attorney. A threshold that low could discourage many would-be clients from consulting an attorney about entirely legitimate legal dilemmas. Rather, the district court must find
"reasonable cause to believe" that the attorney's services were "utilized ... in furtherance of the ongoing unlawful scheme." In re Grand Jury Proceedings, 867 F.2d at 541.

As we have previously said, for the crime-fraud exception to apply, "the attorney need not himself be aware of the illegality involved; it is enough that the communication furthered, or was intended
by the client to further, that illegality." Friedman, 445 F.2d at 1086; see also Hodge & Zweig, 548 F.2d at 1354 ("The crime or fraud exception applies even where the attorney is completely unaware

that his advice is sought in furtherance of such an improper purpose."). Inasmuch as today's attorney-client privilege exists for the benefit of the client, not the attorney,@ it is the client's knowledge
and intentions that are of paramount concern to the application of the crime-fraud exception; *382 the attorney need know nothing about the client's ongoing or planned illicit activity for the
exception to apply. It is therefore irrelevant, for purposes of determining whether the communications here were made "in furtherance of" Corporation's criminal activity, that Roe and Doe may have
been in the dark about the details of that activity.

Corporation's argument that communications with Roe and Doe could not have been "in furtherance of" criminal activity because neither attorney took an affirmative step that actually furthered the

crimes(®! fares no better. The crime-fraud exception does not require that the attorney have participated, even unwittingly, in the client's criminal activity. A communication between client and
attorney can be "in furtherance of" the client's criminal conduct even if the attorney does nothing after the communication to assist the client's commission of a crime, and even though the
communication turns out not to help (and perhaps even to hinder) the client's completion of a crime. Moreover, inasmuch as the government need not establish, for purposes of the crime-fraud
exception, that the crimes succeeded, see In re Grand Jury Subpoena Duces Tecum (Marc Rich & Co. A.G.), 731 F.2d at 1039 ("[i]f a fraudulent plan were ineffective, the client's communications

would not thereby be protected from disclosure"), the government is not required to prove that the communications with Roe or Doe in fact helped the targets commit the crimes.

Finally, Corporation relies on the Second Circuit's decision in [n re Richard Roe, Inc., 68 F.3d 38 (2d Cir.1995), which held that communications do not come within the crime-fraud exception merely

because they are relevant to the client's alleged criminal or fraudulent activity, id. at 40, to argue that the district court incorrectly applied a "relevance" test. We don't read the court's order this way,
however. Based on its in camera review of the government's evidence, the court first found reasonable cause to believe that communications between counsel and the targets were in furtherance
of and closely related to the alleged immigration crimes; then it found reason to believe that any privileged communications dealing with Mrs. T's immigration status are relevant to whether she was
an employee of Corporation, and thus are also relevant to the allegations of tax evasion based on her receipt of funds from Corporation; and then it concluded that the government established a
prima facie case that the legal advice of Roe and Doe was sought in furtherance of and was sufficiently related to ongoing immigration and tax crimes. By this analysis the court simply tied
communications about Mrs. T's employment status to both immigration problems and tax problems; it did not substitute "relevance" for "in furtherance" but explicitly acknowledged, and applied, our
requirement that the crime-fraud exception applies only to communications "in furtherance of intended, or present, continuing illegality." Hodge & Zweig, 548 F.2d at 1355.

We have examined the in camera submission, and we agree with the district court that the government has made a prima facie case for application of the crime-fraud exception to the matters the
court ordered disclosed. The evidence shows that the corporate targets consulted counsel about Mrs. T's employment status shortly after another employee told Mrs. C of the likely illegality of the
existing situation. Corporation did not stop its alleged criminal conduct with regard to Mrs. T, but continued to employ her illegally. When Corporation, through Roe, corresponded with the INS in
September and October of 1991 about its petition to legalize Mrs. T's employment, it did not disclose that Mrs. T already had been working in Corporation's U.S. office illegally for more than a year.

We further agree that since the in camera evidence gives rise to reasonable cause to believe that communications between counsel and the targets were in furtherance of and *383 sufficiently
related to the crimes under investigation, ordering the appearance of Roe and Doe before the grand jury and their testimony on the areas within the scope of the court's order was proper, whether
or not the attorneys knew they were being so used or were in fact so used.
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AFFIRMED.
[*] Hon. Jack E. Tanner, Senior United States District Judge for the Western District of Washington, sitting by designation.

[1] All documents and briefs in this matter have been filed under seal to protect the secrecy of the ongoing grand jury proceedings. The true names of the appellant corporation, its two former in-house attorneys, and its
other relevant personnel are not revealed in this opinion. See In re Grand Jury Subpoena 92-1(SJ), 31 F.3d 826, 826 n. 1 (9th Cir.1994).

[2] As the government argues, assuming that all the communications within its request were privileged was generous, as what the attorneys communicated to the INS or observed about Mrs. T may not in fact be protected.
But it makes no difference in this case which issue the district court reached first, as the district court no doubt figured when it decided to assume that the privilege applies and to cut to the chase directly. Going first to the
crime-fraud exception may not always be the most prudent course, however, as to do so runs the risk of expositing (and thereby expanding) that exception unnecessarily.

[3] This part of the court's order, pertaining to opinion work product, which it said "is comprised of the attorney's mental impressions, opinions, judgments, and legal theories," is not before us on this appeal.

[4] In re Sealed Case, 754 F.2d 395 (D.C.Cir.1985), from which we derived the rule in Laurins, set out a two-step inquiry: the party who seeks to invade the privilege "must first make a prima facie showing of a violation
sufficiently serious to defeat the privilege, and second, establish some relationship between the communication at issue and the prima facie violation." /d. at 399 (footnote omitted). Other circuits have articulated a similar
two-part test. In In re Grand Jury Investigation (Schroeder), 842 F.2d 1223 (11th Cir. 1987), for example, the Eleventh Circuit held that "[f]irst, there must be a prima facie showing that the client was engaged in criminal or
fraudulent conduct when he sought the advice of counsel, that he was planning such conduct when he sought the advice of counsel, or that he committed a crime or fraud subsequent to receiving the benefit of counsel's
advice. Second, there must be a showing that the attorney's assistance was obtained in furtherance of the criminal or fraudulent activity or was closely related to it." /d. at 1226. See also In re Int'l Systems and Controls
Corp. Sec. Litig., 693 F.2d 1235, 1242 (5th Cir.1982); In re Murphy, 560 F.2d 326, 338 (8th Cir.1977).

[5] The original justification for the privilege was to preserve the "honor" of the attorney as a professional gentleman. See 8 J. Wigmore, Evidence in Trials at Common Law, § 2290 at 543 (McNaughton rev. ed.1961). Later,
to survive the onslaught that befell the other privileges founded on that rationale, the privilege reinvented itself as existing for the benefit of the client. /d.

[6] Although we assume for purposes of our analysis that neither Roe nor Doe committed an affirmative act, it is not entirely clear that this is so, given that Roe affirmatively sent letters to the INS that didn't disclose the full
extent of what the Corporation knew about the existing illegal employment of Mrs. T.
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COMMODITY FUTURES TRADING COMMISSION
\'A
WEINTRAUB ET AL.

No. 84-261.
Supreme Court of United States.

Argued March 19, 1985
Decided April 29, 1985
CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT

*344 Bruce N. Kuhlik argued the cause pro hac vice for petitioner. With him on the briefs were Solicitor General Lee, *345 Deputy Solicitor General Bator, Kenneth M. Raisler, Whitney Adams, and
Helen G. Blechman.

David A. Epstein argued the cause for respondents. With him on the brief for respondents McGhee et al. was Gary A. Weintraub, pro se.l]
JUSTICE MARSHALL delivered the opinion of the Court.

The question here is whether the trustee of a corporation in bankruptcy has the power to waive the debtor corporation's attorney-client privilege with respect to communications that took place
before the filing of the petition in bankruptcy.

The case arises out of a formal investigation by petitioner Commodity Futures Trading Commission to determine whether Chicago Discount Commodity Brokers (CDCB), or persons associated
with that firm, violated the Commaodity Exchange Act, 7 U. S. C. § 1 et seq. CDCB was a discount commaodity brokerage house registered with the Commission, pursuantto 7 U. S. C. § 6d(1), as a
futures commission merchant. On October 27, 1980, the Commission filed a complaint against CDCB in the United States District Court for the Northern District of lllinois alleging violations of the
Act. That same day, respondent Frank McGhee, acting as sole director and officer of CDCB, entered into a consent decree with the Commission, which provided for the appointment of a receiver
and for the receiver to file a petition for liquidation under Chapter 7 of the Bankruptcy Reform Act of 1978 (Bankruptcy Code). The District Court appointed John K. Notz, Jr., as receiver.

Notz then filed a voluntary petition in bankruptcy on behalf of CDCB. He sought relief under Subchapter IV of Chapter 7 of the Bankruptcy Code, which provides for the *346 liquidation of bankrupt
commodity brokers. 11 U. S. C. §§ 761-766. The Bankruptcy Court appointed Notz as interim trustee and, later, as permanent trustee.

As part of its investigation of CDCB, the Commission served a subpoena duces tecum upon CDCB's former counsel, respondent Gary Weintraub. The Commission sought Weintraub's testimony
about various CDCB matters, including suspected misappropriation of customer funds by CDCB's officers and employees, and other fraudulent activities. Weintraub appeared for his deposition and
responded to numerous inquiries but refused to answer 23 questions, asserting CDCB's attorney-client privilege. The Commission then moved to compel answers to those questions. It argued that
Weintraub's assertion of the attorney-client privilege was inappropriate because the privilege could not be used to "thwart legitimate access to information sought in an administrative investigation."
App. 44.

Even though the Commission argued in its motion that the matters on which Weintraub refused to testify were not protected by CDCB's attorney-client privilege, it also asked Notz to waive that
privilege. In a letter to Notz, the Commission maintained that CDCB's former officers, directorb(Qfmd employees no longer had the authority to assert the privilege. According to the Commission, that


https://scholar.google.com/scholar?scidkt=14324761150340877748&as_sdt=2&hl=en

power was vested in Notz as the then-interim trustee. /d., at 47-48. In response to the Commission's request, Notz waived "any interest | have in the attorney/client privilege possessed by that
debtor for any communications or information occurring or arising on or before October 27, 1980" — the date of Notz' appointment as receiver. /d., at 49.

On April 26, 1982, a United States Magistrate ordered Weintraub to testify. The Magistrate found that Weintraub had the power to assert CDCB's privilege. He added, however, that Notz was
"successor in interest of all assets, rights and privileges of CDCB, including the attorney/client privilege at issue herein," and that Notz' waiver was therefore valid. App. to Pet. for Cert. 19a-20a.
347  The District Court *347 upheld the Magistrate's order on June 9. Id., at 18a. Thereafter, Frank McGhee and his brother, respondent Andrew McGhee, intervened and argued that Notz could not

validly waive the privilege over their objection. Record, Doc. No. 49, p. 7.111 The District Court rejected this argument and, on July 27, entered a new order requiring Weintraub to testify without

asserting an attorney-client privilege on behalf of CDCB. App. to Pet. for Cert. 17a.[2]

The McGhees appealed from the District Court's order of July 27 and the Court of Appeals for the Seventh Circuit reversed. 722 F. 2d 338 (1984). It held that a bankruptcy trustee does not have
the power to waive a corporate debtor's attorney-client privilege with respect to communications that occurred before the filing of the bankruptcy petition. The court recognized that two other
Circuits had addressed the question and had come to the opposite conclusion. See [n re O. P_M. Leasing Services, Inc., 670 F. 2d 383 (CA2 1982); Citibank, N. A. v. Andros, 666 F. 2d 1192 (CA8

1981).[2’] We granted certiorari to resolve the conflict. 469 U. S. 929 (1984). We now reverse the Court of Appeals.

348w

It is by now well established, and undisputed by the parties to this case, that the attorney-client privilege attaches to corporations as well as to individuals. Upjohn Co. v. United States, 449 U. S.
383 (1981). Both for corporations and individuals, the attorney-client privilege serves the function of promoting full and frank communications between attorneys and their clients. It thereby
encourages observance of the law and aids in the administration of justice. See, e. g., Upjohn Co. v. United States, supra, at 389; Trammel v. United States, 445 U. S. 40, 51 (1980); Fisher v.
United States, 425 U. S. 391, 403 (1976).

The administration of the attorney-client privilege in the case of corporations, however, presents special problems. As an inanimate entity, a corporation must act through agents. A corporation
cannot speak directly to its lawyers. Similarly, it cannot directly waive the privilege when disclosure is in its best interest. Each of these actions must necessarily be undertaken by individuals
empowered to act on behalf of the corporation. In Upjohn Co., we considered whether the privilege covers only communications between counsel and top management, and decided that, under
certain circumstances, communications between counsel and lower-level employees are also covered. Here, we face the related question of which corporate actors are empowered to waive the
corporation's privilege.

The parties in this case agree that, for solvent corporations, the power to waive the corporate attorney-client privilege rests with the corporation's management and is normally exercised by its

349 officers and directors.4] The managers, of *349 course, must exercise the privilege in a manner consistent with their fiduciary duty to act in the best interests of the corporation and not of
themselves as individuals. See, e. g., Dodge v. Ford Motor Co., 204 Mich. 459, 507, 170 N. W. 668, 684 (1919).

The parties also agree that when control of a corporation passes to new management, the authority to assert and waive the corporation's attorney-client privilege passes as well. New managers
installed as a result of a takeover, merger, loss of confidence by shareholders, or simply normal succession, may waive the attorney-client privilege with respect to communications made by former
officers and directors. Displaced managers may not assert the privilege over the wishes of current managers, even as to statements that the former might have made to counsel concerning matters
within the scope of their corporate duties. See Brief for Petitioner 11; Tr. of Oral Arg. 26. See generally In re O. P_ M. Leasing_Services, Inc., supra, at 386; Citibank v. Andros, supra, at 1195; In re

Grand Jury Investigation, 599 F. 2d 1224, 1236 (CA3 1979); Diversified Industries, Inc. v. Meredith, 572 F. 2d 596, 611, n. 5 (CA8 1978) (en banc).l?!

The dispute in this case centers on the control of the attorney-client privilege of a corporation in bankruptcy. The Government maintains that the power to exercise that privilege with respect to
prebankruptcy communications passes to the bankruptcy trustee. In contrast, respondents maintain that this power remains with the debtor's directors.

n
106


https://scholar.google.com/scholar_case?case=8048465115001218425&q=+corporate+entity+attorney-client+privilege+waive&hl=en&as_sdt=2006
https://scholar.google.com/scholar_case?case=16156828670118453089&q=+corporate+entity+attorney-client+privilege+waive&hl=en&as_sdt=2006
https://scholar.google.com/scholar_case?case=5153750416071396937&q=+corporate+entity+attorney-client+privilege+waive&hl=en&as_sdt=2006
https://scholar.google.com/scholar_case?case=5153750416071396937&q=+corporate+entity+attorney-client+privilege+waive&hl=en&as_sdt=2006
https://scholar.google.com/scholar_case?case=13654002421155286594&q=+corporate+entity+attorney-client+privilege+waive&hl=en&as_sdt=2006
https://scholar.google.com/scholar_case?case=10520682160164643446&q=+corporate+entity+attorney-client+privilege+waive&hl=en&as_sdt=2006
https://scholar.google.com/scholar_case?about=7718869704663643791&q=+corporate+entity+attorney-client+privilege+waive&hl=en&as_sdt=2006
https://scholar.google.com/scholar_case?case=8048465115001218425&q=+corporate+entity+attorney-client+privilege+waive&hl=en&as_sdt=2006
https://scholar.google.com/scholar_case?case=16156828670118453089&q=+corporate+entity+attorney-client+privilege+waive&hl=en&as_sdt=2006
https://scholar.google.com/scholar_case?case=5303555180909844854&q=+corporate+entity+attorney-client+privilege+waive&hl=en&as_sdt=2006
https://scholar.google.com/scholar_case?case=5743910805371704222&q=+corporate+entity+attorney-client+privilege+waive&hl=en&as_sdt=2006

350

351

352

As might be expected given the conflict among the Courts of Appeals, the Bankruptcy Code does not explicitly address *350 the question before us. Respondents assert that 11 U. S. C. § 542(e) is
dispositive, but we find reliance on that provision misplaced. Section 542(e) states:

"Subject to any applicable privilege, after notice and a hearing, the court may order an attorney, accountant, or other person that holds recorded information, including books,
documents, records, and papers, relating to the debtor's property or financial affairs, to disclose such recorded information to the trustee" (emphasis added).

According to respondents, the "subject to any applicable privilege" language means that the attorney cannot be compelled to turn over to the trustee materials within the corporation's attorney-
client privilege. In addition, they claim, this language would be superfluous if the trustee had the power to waive the corporation's privilege.

The statutory language does not support respondents' contentions. First, the statute says nothing about a trustee's authority to waive the corporation's attorney-client privilege. To the extent that a
trustee has that power, the statute poses no bar on his ability to obtain materials within that privilege. Indeed, a privilege that has been properly waived is not an "applicable" privilege for the
purposes of § 542(e).

Moreover, rejecting respondents' reading does not render the statute a nullity, as privileges of parties other than the corporation would still be "applicable" as against the trustee. For example,
consistent with the statute, an attorney could invoke the personal attorney-client privilege of an individual manager.

The legislative history also makes clear that Congress did not intend to give the debtor's directors the right to assert the corporation's attorney-client privilege against the trustee. Indeed,
statements made by Members of Congress regarding the effect of § 542(e) "specifically deny any attempt to create an attorney-client privilege assertable on behalf of the debtor against the
trustee." Inre O. P. M. Leasing *351_Services, Inc., 13 B. R. 54, 70 (SDNY 1981)_(Weinfeld, J.), aff'd, 670 F. 2d 383 (CA2 1982); see also 4 Collier on Bankruptcy ] 542.06 (15th ed. 1985). Rather,
Congress intended that the courts deal with this problem:

"The extent to which the attorney client privilege is valid against the trustee is unclear under current law and is left to be determined by the courts on a case by case basis." 124
Cong. Rec. 32400 (1978) (remarks of Rep. Edwards); id., at 33999 (remarks of Sen. DeConcini).

The "subject to any applicable privilege" language is thus merely an invitation for judicial determination of privilege questions.

In addition, the legislative history establishes that § 542(e) was intended to restrict, not expand, the ability of accountants and attorneys to withhold information from the trustee. Both the House and
the Senate Reports state that § 542(e) "is a new provision that deprives accountants and attorneys of the leverage that they ha[d], . . . under State law lien provisions, to receive payment in full
ahead of other creditors when the information they hold is necessary to the administration of the estate." S. Rep. No. 95-989, p. 84 (1978); H. R. Rep. No. 95-595, pp. 369-370 (1977). It is
therefore clear that § 542(e) was not intended to limit the trustee's ability to obtain corporate information.

IV

In light of the lack of direct guidance from the Code, we turn to consider the roles played by the various actors of a corporation in bankruptcy to determine which is most analogous to the role
played by the management of a solvent corporation. See Butner v. United States, 440 U. S. 48, 55 (1979). Because the attorney-client privilege is controlled, outside of bankruptcy, by a
corporation's management, the actor whose duties most closely resemble those of management *352 should control the privilege in bankruptcy, unless such a result interferes with policies
underlying the bankruptcy laws.

A

The powers and duties of a bankruptcy trustee are extensive. Upon the commencement of a case in bankruptcy, all corporate property passes to an estate represented by the trustee. 11 U. S. C.
§§ 323, 541. The trustee is "accountable for all property received," §§ 704(2), 1106(a)(1), and has the duty to maximize the value of the estate, see § 704(1); In re Washington Group,_Inc., 476 F.
Supp. 246, 250 (MDNC 1979), aff'd sub nom. Johnston v. Gilbert, 636 F. 2d 1213 (CA4 1980)
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704(4), 1106(a)(3), and is empowered to sue officers, directors, and other insiders to recover, on behalf of the estate, fraudulent or preferential transfers of the debtor's property, §§ 547(b)(4)(B),
548. Subject to court approval, he may use, sell, or lease property of the estate, § 363(b).

Moreover, in reorganization, the trustee has the power to "operate the debtor's business" unless the court orders otherwise. § 1108. Even in liquidation, the court "may authorize the trustee to
operate the business" for a limited period of time. § 721. In the course of operating the debtor's business, the trustee "may enter into transactions, including the sale or lease of property of the
estate" without court approval. § 363(c)(1).

As even this brief and incomplete list should indicate, the Bankruptcy Code gives the trustee wide-ranging management authority over the debtor. See 2 Collier on Bankruptcy § 323.01 (15th ed.
1985). In contrast, the powers of the debtor's directors are severely limited. Their role is to turn over the corporation's property to the trustee and to provide certain information to the trustee and to
the creditors. §§ 521, 343. Congress contemplated that when a trustee is appointed, he assumes control of the business, and *353 the debtor's directors are "completely ousted." See H. R. Rep.

No. 95-595, pp. 220-221 (1977).1]

In light of the Code's allocation of responsibilities, it is clear that the trustee plays the role most closely analogous to that of a solvent corporation's management. Given that the debtor's directors
retain virtually no management powers, they should not exercise the traditional management function of controlling the corporation's attorney-client privilege, see supra, at 348, unless a contrary
arrangement would be inconsistent with policies of the bankruptcy laws.

B

We find no federal interests that would be impaired by the trustee's control of the corporation's attorney-client privilege with respect to prebankruptcy communications. On the other hand, the rule
suggested by respondents — that the debtor's directors have this power — would frustrate an important goal of the bankruptcy laws. In seeking to maximize the value of the estate, the trustee
must investigate the conduct of prior management to uncover and assert causes of action against the debtor's officers and directors. See generally 11 U. S. C. §§ 704(4), 547, 548. It would often
be extremely difficult to conduct this inquiry if the former management were allowed to control the corporation's attorney-client privilege and therefore to control access to the corporation's legal
files. To the extent that management had wrongfully diverted or appropriated corporate assets, it could use the privilege as a shield against the trustee's efforts to identify those assets. The Code's
goal of uncovering insider fraud would be substantially defeated if the debtor's directors were to retain the one management power that might effectively thwart an investigation into their own *354
conduct. See generally In re Browy, 527 F. 2d 799, 802 (CA7 1976) (per curiam).

Respondents contend that the trustee can adequately investigate fraud without controlling the corporation's attorney-client privilege. They point out that the privilege does not shield the disclosure
of communications relating to the planing or commission of ongoing fraud, crimes, and ordinary torts, see, e. g., Clark v. United States, 289 U. S. 1, 15 (1933); Garner v. Wolfinbarger, 430 F. 2d
1093, 1102-1103 (CAS 1970), cert. denied, 401 U. S. 974 (1971). Brief for Respondents 11. The problem, however, is making the threshold showing of fraud necessary to defeat the privilege. See

Clark v. United States,_supra, at 15. Without control over the privilege, the trustee might not be able to discover hidden assets or looting schemes, and therefore might not be able to make the
necessary showing.

In summary, we conclude that vesting in the trustee control of the corporation's attorney-client privilege most closely comports with the allocation of the waiver power to management outside of
bankruptcy without in any way obstructing the careful design of the Bankruptcy Code.

\'

Respondents do not seriously contest that the bankruptcy trustee exercises functions analogous to those exercised by management outside of bankruptcy, whereas the debtor's directors exercise
virtually no management functions at all. Neither do respondents seriously dispute that vesting control over the attorney-client privilege in the trustee will facilitate the recovery of misappropriated
corporate assets.
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Respondents argue, however, that the trustee should not obtain control over the privilege because, unlike the management of a solvent corporation, the trustee's primary loyalty goes not to
shareholders but to creditors, who elect him and who often will be the only beneficiaries of his efforts. See 11 U. S. C. §§ 702 (creditors elect trustee), 726(a) (shareholders *355 are last to recover
in bankruptcy). Thus, they contend, as a practical matter bankruptcy trustees represent only the creditors. Brief for Respondents 22.

Ducker, 134 F. 43, 47 (CAG 1905).[7] Second, respondents do not explain why, out of all management powers, control over the attorney-client privilege should remain with those elected by the
corporation's shareholders. Perhaps most importantly, respondents' position ignores the fact that bankruptcy causes fundamental changes in the nature of corporate relationships. One of the
painful facts of bankruptcy is that the interests of shareholders become subordinated to the interests of creditors. In cases in which it is clear that the estate is not large enough to cover any

shareholder claims, the trustee's exercise of the corporation's attorney-client privilege will benefit only creditors, but there is nothing anomalous in this result; rather, it is in keeping with the
hierarchy of interests created by the bankruptcy laws. See generally 11 U. S. C. § 726(a).

Respondents also ignore that if a debtor remains in possession — that is, if a trustee is not appointed — the debtor's directors bear essentially the same fiduciary obligation to creditors and
shareholders as would the trustee for a debtor out of possession. Wolf v. Weinstein, 372 U. S. 633, 649-652 (1963). Indeed, the willingness of courts to leave debtors in possession "is premised
upon an assurance that the officers and managing employees can be depended upon to carry out the fiduciary responsibilities of a trustee." Id., at 651. Surely, then, the management of a debtor-in-
possession *356 would have to exercise control of the corporation's attorney-client privilege consistently with this obligation to treat all parties, not merely the shareholders, fairly. By the same
token, when a trustee is appointed, the privilege must be exercised in accordance with the trustee's fiduciary duty to all interested parties.

To accept respondents' position would lead to one of two outcomes: (1) a rule under which the management of a debtor-in-possession exercises control of the attorney-client privilege for the
benefit only of shareholders but exercises all of its other functions for the benefit of both shareholders and creditors, or (2) a rule under which the attorney-client privilege is exercised for the benefit
of both creditors and shareholders when the debtor remains in possession, but is exercised for the benefit only of shareholders when a trustee is appointed. We find nothing in the bankruptcy laws
that would suggest, much less compel, either of these implausible results.

Vi

Respondents' other arguments are similarly unpersuasive. First, respondents maintain that the result we reach today would also apply to individuals in bankruptcy, a result that respondents find
"unpalatable." Brief for Respondents 27. But our holding today has no bearing on the problem of individual bankruptcy, which we have no reason to address in this case. As we have stated, a
corporation, as an inanimate entity, must act through agents. See supra, at 348. When the corporation is solvent, the agent that controls the corporate attorney-client privilege is the corporation's
management. Under our holding today, this power passes to the trustee because the trustee's functions are more closely analogous to those of management outside of bankruptcy than are the
functions of the debtor's directors. An individual, in contrast, can act for himself; there is no "management" that controls a solvent individual's attorney-client privilege. If control over that privilege
passes to a trustee, it must be *357 under some theory different from the one that we embrace in this case.

Second, respondents argue that giving the trustee control over the attorney-client privilege will have an undesirable chilling effect on attorney-client communications. According to respondents,
corporate managers will be wary of speaking freely with corporate counsel if their communications might subsequently be disclosed due to bankruptcy. See Brief for Respondents 37-42; see also
722 F. 2d, at 343. But the chilling effect is no greater here than in the case of a solvent corporation, where individual officers and directors always run the risk that successor management might
waive the corporation's attorney-client privilege with respect to prior management's communications with counsel. See supra, at 348-349.

Respondents also maintain that the result we reach discriminates against insolvent corporations. According to respondents, to prevent the debtor's directors from controlling the privilege amounts
to "economic discrimination" given that directors, as representatives of the shareholders, control the privilege for solvent corporations. Brief for Respondents 42; see also 722 F. 2d, at 342-343.
Respondents' argument misses the point that, by definition, corporations in bankruptcy are treated differently from solvent corporations. "Insolvency is a most important and material fact, not only
with individuals but with corporations, and with the latter as with the former the mere fact of its existence may change radically and materially its rights and obligations." McDonald v. Williams, 174
U. S. 397, 404 (1899). Respondents do not explain why we should be particularly concerned about differential treatment in this context.
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Finally, respondents maintain that upholding trustee waivers would create a disincentive for debtors to invoke the protections of bankruptcy and provide an incentive for creditors to file for
involuntary bankruptcy. According to respondents, "[iJnjection of such considerations into bankruptcy *358 would skew the application of the bankruptcy laws in a manner not contemplated by
Congress." Brief for Respondents 43. The law creates numerous incentives, both for and against the filing of bankruptcy petitions. Respondents do not explain why our holding creates incentives
that are inconsistent with congressional intent, and we do not believe that it does.

VII

For the foregoing reasons, we hold that the trustee of a corporation in bankruptcy has the power to waive the corporation's attorney-client privilege with respect to pre-bankruptcy communications.
We therefore conclude that Notz, in his capacity as trustee, properly waived CDCB's privilege in this case. The judgment of the Court of Appeals for the Seventh Circuit is accordingly reversed.

It is so ordered.

JUSTICE POWELL took no part in the consideration or decision of this case.
[*] John K. Notz, Jr., pro se, and David F. Heroy filed a brief for John K. Notz, Jr., Trustee, as amicus curiae urging reversal.

[1] The Court of Appeals found that Andrew McGhee resigned his position as officer and director of CDCB on October 21, 1980. 722 F. 2d 338, 339 (1984). Frank McGhee, however, remained as an officer and director.
See n. 5, infra.

[2] The June 9 order had not made clear that Weintraub was barred only from invoking the corporation’s attorney-client privilege.

[3] The Court of Appeals distinguished O. P. M. Leasing, where waiver of the privilege was opposed by the corporation's sole voting stockholder, on the ground that the corporation in O. P. M. Leasing had no board of
directors in existence during the tenure of the trustee. Here, instead, Frank McGhee remained an officer and director of CDCB during Notz' trusteeship. 722 F. 2d, at 341. The court acknowledged, however, a square
conflict with Citibank v. Andros.

After the Court of Appeals' decision in this case, the Court of Appeals for the Ninth Circuit held that a bankruptcy examiner has the power to waive the corporation's attorney-client privilege over the objections of the debtor-
in-possession. In re Boileau, 736 F. 2d 503 (1984). That holding also conflicts with the holding of the Seventh Circuit in this case.

[4] State corporation laws generally vest management authority in a corporation's board of directors. See, e. g., Del. Code Ann., Tit. 8, § 141 (1983); N. Y. Bus. Corp. Law § 701 (McKinney Supp. 1983-1984); Model Bus.
Corp. Act § 35 (1979). The authority of officers derives legally from that of the board of directors. See generally Eisenberg, Legal Models of Management Structure in the Modern Corporation: Officers, Directors, and
Accountants, 63 Calif. L. Rev. 375 (1975). The distinctions between the powers of officers and directors are not relevant to this case.

[5] It follows that Andrew McGhee, who is now neither an officer nor a director, see n. 1, supra, retains no control over the corporation's privilege. The remainder of this opinion therefore focuses on whether Frank McGhee
has such power.

[6] While this reference is to the role of a trustee in reorganization, nothing in the Code or its legislative history suggests that the debtor's directors enjoy substantially greater powers in liquidation.

[7] The propriety of the trustee's waiver of the attorney-client privilege in a particular case can, of course, be challenged in the bankruptcy court on the ground that it violates the trustee's fiduciary duties. Respondents,
however, did not challenge the waiver on those grounds; rather, they asserted that the trustee never has the power to waive the privilege.
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Core Terms

disclosure, attorney-client, work-product, documents,
waived, confidentiality, disclose, mandamus,
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discovery, courts, internal investigation, privileges,
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reasonable expectation, disclose information, doctrine of

waiver, protected material

Case Summary

Procedural Posture

Petitioner corporations filed a petition for writ of
mandamus after a decision of the United States District
Court for the District of New Jersey that petitioners'
disclosures of documents to federal agencies during the
course of an investigation waived attorney-client
privilege and work product doctrine completely, thus

allowing discovery of documents in present litigation.

Overview

Petitioner corporations sought a writ of mandamus to
review a lower court ruling that by disclosing documents
to federal agencies during the course of investigations,
petitioners waived their attorney-client privilege and
work-product doctrine, so that documents could be
discovered in other litigation. The court ruled that
mandamus was a proper means of immediate appellate
review of orders compelling the production of
documents claimed to be protected by privilege or other
confidentiality interests, but it denied the petition. The
court held that the attorney-client privilege was waived
by petitioner's voluntary disclosure of privileged
communications to a third party, since the disclosure
was not necessary to obtain informed legal advice. It
also held that protection of the work-product doctrine

was fully waived because disclosure to the agencies did
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not further the doctrine's underlying goal of protecting an
attorney's work product from falling into the hands of an

adversary, since they were adversaries.

Outcome

The court denied the writ of mandamus in review of a
lower court ruling that petitioner corporations waived
attorney-client privilege and work-product doctrine by
voluntarily disclosing confidential information to federal
agencies because disclosure was unnecessary to obtain
legal advice and did not further the goal of protecting

work product from disclosure to adversaries.

LexisNexis® Headnotes

Evidence > Privileges > Attorney-Client

Privilege > Waiver

Evidence > Privileges > Attorney-Client

Privilege > General Overview
HN1[$'.] Attorney-Client Privilege, Waiver

Although the attorney-client privilege ordinarily is waived
by the disclosure of privileged information to a third
party, a circuit split exists over whether waiver occurs
when the disclosure is made to the government. The
Eighth Circuit holds that the attorney-client privilege is
waived only with respect to the government, and the
D.C. Circuit takes the position that the disclosure of
privileged information to any third party, including the
government, destroys the privilege. The D.C. Circuit's
position represents the majority rule that the Third

Circuit adopts.

Civil Procedure > ... > Privileged

Communications > Work Product Doctrine > Waiver

of Protections

Civil Procedure > ... > Privileged
Communications > Work Product

Doctrine > General Overview
HNZI.?.] Work Product Doctrine, Waiver of Protections

The work-product doctrine is not absolute and may be

waived.

Civil Procedure > Remedies > Writs > All Writs Act

Civil Procedure > Remedies > Writs > General

Overview

Civil Procedure > ... > Writs > Common Law

Writs > Mandamus

Civil Procedure > Appeals > Appellate

Jurisdiction > Final Judgment Rule
Governments > Courts > Creation & Organization
HNJX] Writs, All Writs Act

Mandamus is authorized by the AIl Writs Act, 28
US.C.S5. § 1657(a) (1988), which provides that the

Supreme Court and all courts established by an act of

Congress may issue all writs necessary or appropriate
in aid of their respective jurisdictions and agreeable to
the usages and principles of law. The language of §
1657 itself establishes a prerequisite for a court's
jurisdiction. Because the writ must be "in aid of" the
court's jurisdiction, the case must be one that lies within
some present or potential exercise of appellate
jurisdiction. In addition, mandamus must not be used as

a mere substitute for appeal.
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Review

Mandamus is appropriate only in extraordinary
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a clear error of law.
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HNs[.t] Privileges, Attorney-Client Privilege

The purpose of the attorney-client privilege is to
and frank communication between

their Full

encourage full

attorneys  and clients. and frank
communication is not an end in itself, however, but
merely a means to achieve the ultimate purpose of the
privilege: promoting broader public interests in the
observance of law and administration of justice. The

attorney-client privilege is founded upon the necessity,
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in the interest and administration of justice, of the aid of
persons having knowledge of the law and skilled in its
practice, which assistance can only be safely and
readily availed of when free from the consequences or

the apprehension of disclosure.
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Evidence > Privileges > Attorney-Client
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HN15{.§:.] Work Product Doctrine, Waiver of Protections

A party who discloses documents protected by the
work-product doctrine may continue to assert the
doctrine's protection only when the disclosure furthers
the doctrine's underlying goal of protecting an attorney's

work product from falling into the hands of an adversary.
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Judges: Before: BECKER, HUTCHINSON, Circuit

Judges and ATKINS, District Judge * [**2]

Opinion by: BECKER

Opinion

[*1417] OPINION OF THE COURT
BECKER, Circuit Judge.

This petition for a writ of mandamus requires us to
resolve an important issue that has divided the circuits:
whether a party that discloses information protected by
the attorney-client privilege and the work-product

doctrine 1

in order to cooperate with a government
agency that is investigating it waives the privilege and
the doctrine only as against the government, or waives
them completely, thereby exposing the documents to
civil discovery in litigation between the discloser and a
third party. The issue arises in an action brought by the
Republic of the Philippines (the "Republic") and its
("NPC")

Westinghouse Electric Corporation and its wholly-owned

National Power  Corporation against

“The Honorable C. Clyde Atkins, Senior United States District
Judge for the Southern District of Florida, sitting by

designation.

T Although some writers refer to a work-product "privilege," we
prefer the term "doctrine," for the doctrine encompasses both
a limited immunity from discovery and a qualified evidentiary
privilege. See Unifed States v Arthur Young & Co., 465 U.S.
805, 817-19, 104 S Ct 1495, 79 L. Ed. 2d 826 (1984)

(distinguishing work-product immunity from accountant-client

testimonial privilege and rejecting both); Upjohn Co. v United
States, 449 U.S. 383, 397402, 101 S. Ct 677, 66 L. Ed. 2d
584 (19817) (referring to work-product doctrine distinct from
attorney-client privilege). See generally Sherman L. Cohn, 7he

Work Product Doctrine: Protection, Not Privilege, 71 Geo. L.J.
917 (1983).
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subsidiary, = Westinghouse International  Projects
Company (collectively "Westinghouse"). The Republic
and the NPC allege that Westinghouse obtained a large
power plant contract in the Philippines by bribing a
henchman of former President Ferdinand Marcos. Their
complaint charges that Westinghouse and others
tortiously interfered with and conspired to tortiously
interfere with the fiduciary duties that President Marcos
owed to the Philippine [**3] people and to the NPC. The

complaint seeks damages on a variety of theories.

the

documents generated during an internal investigation

During discovery, Republic sought certain
conducted by Westinghouse's outside counsel. The
investigation was a response to an investigation [**4] by
the Securities and Exchange Commission ("SEC") into
allegations that Westinghouse had obtained contracts
by bribing foreign officials. Westinghouse disclosed the
documents in question to the SEC in order to cooperate
with the agency's investigation. Westinghouse later
disclosed the same documents, as well as other, related
documents, to the Department of Justice ("DOJ") in
order to cooperate with an investigation conducted by
the DOJ. Westinghouse's petition for mandamus follows
the district court's ruling that the disclosures effected a
complete waiver of the attorney-client privilege and the
work-product doctrine, thus rendering the documents

available to the Republic in discovery.

[*1418] For the reasons that follow, we hold that by
disclosing documents to the SEC and to the DOJ,
Westinghouse waived both the attorney-client privilege
and the work-product doctrine with respect to those
documents. We also hold that we lack jurisdiction to
review Westinghouse's request for a writ of mandamus
commanding the turnover of certain documents that the
Republic and the NPC shared with the DOJ pursuant to

an agreement for mutual legal assistance.

l. FACTUAL BACKGROUND 2

[**5] A. The Contract

In the mid-1970s, Westinghouse sought and obtained
the prime contract to construct the first Philippine

nuclear power plant and to ready it for use on a turnkey

basis. 3 As part of Westinghouse's efforts to procure the
contract, it retained as its "special sales representative"
Herminio T. Disini, a Philippine businessman and close
friend and associate of then-President Marcos. Disini
agreed to promote Westinghouse's interests with the
NPC, which was the Philippine government agency
responsible for electric power generation and for
contract negotiations on the power plant project.
Westinghouse received the prime contract for the power
plant. Several years later, newspaper articles appeared
in the Philippine and American press, charging that the
company had procured the contract by passing bribes to

Philippine government officials through Disini.

[**6] B. The SEC Investigation and Westinghouse's

Disclosures Pursuant Therefo

2A more detailed account is found in the district court's two
previous opinions in this case. See Republic of the Philjppines
v Westinghouse Electric Corp., 714 F. Supp. 1362, 1364-67
(DNJ 1989), and Republic of the Philippines v Westinghouse
Electric Corp., 132 F.R.D. 384, 385-86 (DNJ 1990). See also
Republic of the Philippines v Westinghouse Electric Corp., 949
F.2d 653, 19971 U.S. App LEXIS 26992 (3d Cir) (denying stay

pending appeal of district court order directing the unsealing of

material filed under seal in connection with Westinghouse's

motion for summary judgment in this action).

3 A turnkey project is one in which the contractor is engaged to
design, construct, and otherwise ready the plant for operation
and then to turn over the key to the owner. See Ebasco
Services, Inc. v Pennsylvania Power & Light Co., 402 F. Supp.
421, 424-25 (ED Pa 1975).
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In January 1978, shortly after the appearance of the
press reports concerning Westinghouse's alleged
misconduct in connection with the Philippine nuclear
plant, the SEC commenced an investigation into
whether Westinghouse had violated United States
securities laws by making illegal payments to obtain the
contract. In March 1978, Westinghouse retained the law
firm Kirkland & Ellis to conduct an internal investigation
into whether company officials had made improper
payments. In the course of the internal investigation,
which lasted until November 1978, Kirkland & Ellis

produced two letters reporting its findings.

The law firm, at the behest of Westinghouse, showed
the SEC investigators one of the letter reports and, in
addition, orally presented its findings to the agency.
Kirkland & Ellis did not supply the SEC with any of the
documents underlying the presentation and the report,
the SEC agreed not to the
Westinghouse asserts that in disclosing to the SEC the

and retain report.
results of the Kirkland & Ellis investigation, it relied upon

4 as well as the

the SEC's confidentiality regulations,
Eighth [**7] Circuit's decision in Diversified Industries,
Inc. v Meredith, 572 F.2d 596 (8th Cir 1977) (en banc),
as creating a reasonable expectation of continuing

confidentiality for the materials shown to the SEC.

In 1980, the SEC served subpoenas on Disini, based on
allegations that he had engaged in illegal activities

relating to the award of the prime contract for the power

4The SEC regulations in effect at the time provided that
"information or documents obtained by the [SEC] in the course
of any investigation or examination, unless made a matter of
public record, shall be deemed non-public." 77 CFR § 203.2
(7978). The regulations further provided that information or
documents obtained in the course of an investigation would be
deemed and kept confidential by SEC employees and officers

17 CFR §

unless disclosure was specifically authorized.

240.0-4 (1978).

[*1419] plant. Thereafter, counsel for Westinghouse
and for Disini entered into a joint defense agreement,
under which they agreed to exchange -- and to
maintain [**8] confidentiality with respect to -- privileged
information and work product. Counsel for Disini, the
law firm Baker & McKenzie, subsequently began
negotiating with the SEC on his behalf. As a result, the
accounting firm Coopers & Lybrand was retained to
perform audits tracing the funds that Westinghouse had
paid to Disini. Coopers & Lybrand summarized the
results of these audits in a report that Disini made
available to the SEC, which in turn agreed to keep the
contents of the report confidential and neither to copy
nor to retain it. Pursuant to their joint defense
agreement, Disini provided Westinghouse with a copy of
the Coopers & Lybrand report. The SEC discontinued its

investigation of Westinghouse in April 1983.

C.

The Department of Justice Investigations and

Westinghouse's Disclosures Pursuant Thereto

In 1978, the DOJ began to investigate Westinghouse.
The DOJ's

Westinghouse had made illegal payments to obtain

investigation explored whether
contracts not only in the Philippines, but also in other

countries. A grand issued a
with
requesting that the company produce certain privileged
[**9] subject to the
confidentiality protections of FRCrP 6(e). The DOJ's

investigation ended when Westinghouse entered into a

jury subsequently

subpoena, which  Westinghouse complied,

documents (not at issue here)

plea agreement concerning payments that the company

admitted making in order to obtain business in Egypt.

In 1986, after Marcos was deposed as President of the
Philippines, the DOJ reactivated its 1978 investigation of
Westinghouse's conduct

in procuring the turnkey

contract on the Philippine nuclear plant. A grand jury
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subpoenaed the Kirkland & Ellis letters reporting the
results of Westinghouse's internal investigation, as well
as all documents accumulated in connection with that
investigation. In an effort to preserve its attorney-client
privilege and work-product protection, Westinghouse
moved to quash the subpoena. After entering into a
confidentiality agreement with the DOJ, subsequently
memorialized in a stipulated court order entered in the
district court for the Western District of Pennsylvania,
Westinghouse disclosed the subpoenaed documents to
the grand jury. According to Westinghouse, this

agreement, which was itself confidential, provided

that the [DOJ] review at Westinghouse counsel's office
(but not keep copies of) attorney-client privileged
and [**10] work product protected materials in the
Kirkland & Ellis files, that the information contained
therein would not be disclosed to anyone outside of the
DOJ, and that such review of the Kirkland & Ellis
documents constitute a waiver of

would not

Westinghouse's work product and attorney-client

privileges.

See 732 F.R.D. at 385-86 . The DOJ's investigation is

apparently still ongoing (at least the record does not

indicate the contrary).

D.

The Republic's Investigation

In 1987, the Republic initiated its own investigation into
the contract-procurement activities of Westinghouse and
a second company, Burns & Roe Enterprises, Inc., a
that had obtained the

architecture and engineering contract on the power

New Jersey corporation

plant project and that also had secured the services of

Disini as a "special sales representative." The

Good

the government entity

Presidential Commission on
(the "PCGG"),

charged with investigating Westinghouse's and Burns &

Republic's

Government

Roe's conduct, subsequently entered into an agreement
with the DOJ, the

Procedures Legal

denominated
Mutual

"Agreement on

for Assistance" (the

"Agreement").

The Agreement, which is still in force, provides [**11]
that the PCGG and to the DOJ will exercise their best
efforts to provide one another with information and
materials relevant to their concurrent investigations that
can be used in any subsequent criminal, civil, and
administrative proceedings. Under the Agreement, the
PCGG and the DOJ also have undertaken to maintain
[*1420] as

concerning shared information.

confidentiality to all correspondence

II. PROCEDURAL HISTORY
A. The Current Proceedings

In December 1988, the Republic and the NPC brought
suit against Westinghouse and Burns & Roe in the
district court for the District of New Jersey. In a fifteen-
count complaint, the Republic and the NPC alleged
breach of contract, fraud, negligence, tortious
interference with fiduciary relationship, civil conspiracy,
violation of the federal Racketeer Influenced and
Corrupt Organizations Act, and antitrust violations. The
complaint also included a number of pendent state
claims. Pursuant to a clause in its contract with the
NPC, Westinghouse moved to stay the action pending
arbitration. Relying on Prima Paint Corp. v Flood &
Conklin Manufacturing Co., 388 U.S. 395, 87 S. Ct
18071 , 18 L. Ed. 2d 1270 (1967), as well as other
Supreme Court [**12] precedents, the district court
the that

Westinghouse, along with Burns & Roe, tortiously

stayed all claims except (1) claim

interfered with Marcos's performance of the fiduciary

duties that he owed to the Philippine people and (2) the
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claim that the two defendants conspired to prevent
Marcos from performing his fiduciary duties to the

Philippine people and to the NPC.

In the course of discovery on these two claims, the
Republic requested that Westinghouse produce the
documents that it had made available to the SEC and to
the DOJ. Westinghouse objected to this discovery
request, invoking both the work-product doctrine and the
attorney-client privilege. Westinghouse sought, in turn,
to discover documents that the Republic had shared
with the DOJ under the Agreement. The Republic
resisted, asserting that these documents were protected

by the work-product doctrine.

The magistrate judge supervising discovery concluded
that

privilege regarding the documents it disclosed to the

Westinghouse had waived its attorney-client

SEC and to the DOJ because at least in adversarial

situations, once disclosure has been made to a
government  agency, any privilege is lost,
notwithstanding any confidentiality [**13] agreement

between Westinghouse and the government. He
therefore ruled that Westinghouse must identify and
produce all documents disclosed to the DOJ and to the
SEC, although he invited Westinghouse to appeal this

ruling to the district court.

The magistrate judge further held that the documents
that Westinghouse had requested from the Republic
were protected by the work-product doctrine and
therefore were not subject to discovery. The magistrate
judge reasoned that, because the DOJ is an ally of the
Republic, the latter, by sharing information with the
agency, had not subverted the principles of the
adversary system in which the work-product doctrine is
grounded. The magistrate judge also reasoned that the
sharing of information between the DOJ and the
Republic was "highly unlikely" to lead to the disclosure

of the information to adversaries.

B. The District Courts Opinion

The district court affirmed both rulings. First, the court
observed that LM["F] although the attorney-client
privilege ordinarily is waived by the disclosure of
privileged information to a third party, a circuit split
exists over whether waiver occurs when the disclosure
is made to the government. Because this [**14] court
has not previously resolved the issue, the district court
had to choose between the Eighth Circuit's holding in
Diversified Industries, Inc. v Meredith, 572 F.2d 596 (8th
Cir 1977) (en banc), that the attorney-client privilege is
waived only with respect to the government, and the
D.C. Circuit's position, articulated in Permian Cormp. v
United States, 214 App. D.C. 396, 665 F.2d 1214 (DC
Cir 1981), that the disclosure of privileged information to

any third party, including the government, destroys the

privilege.

In United States v Rockwell International, 897 F.2d 1255
(3d Cir 1990), we expressly reserved the question

whether the disclosure of protected information effects a

complete, or only a selective, waiver of [*1421] the
attorney-client privilege. The district court determined,
however, that our earlier decision in /n re Grand Jury
Investigation (Sun Co.), 599 F.2d 1224 (3d Cir 1979),

effectively had resolved the issue for two reasons. First,

the court concluded that our explicit rejection of
Diversified's reasoning regarding the appropriate scope
of the attorney-client privilege in the corporate context in
Sun Co. [**15] implicitly rejected Diversified's reasoning
in all contexts. Second, the court concluded that
because we had sought in Sun Co. to enhance the
the

application of the attorney-client privilege to corporate

development of a wniform rule concerning
communications, we also would adopt the majority rule
on whether the disclosure of privileged information to
the government vitiates the privilege. The court took the

D.C. Circuit's position to represent the majority rule that
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we would adopt.

The district court also held that the documents that
Westinghouse had disclosed to the SEC and to the DOJ
were not protected by the work product doctrine set
forth in FRCP 26(b)(3). Citing the Supreme Court's
decision in United States v Nobles, 422 U.S. 225, 95 S.
Ct 2160, 45 L. Ed. 2d 141 (1975), as well as this
Sun Co., the district
emphasized that LM[?] the work-product doctrine is
not absolute and may be waived. 752 F.R.D. at 388-89 .
Noting that this court had not yet

court's decision in court

indicated the
circumstances under which the work-product doctrine is

waived, /d at 389, the court looked to the opinions of

other courts, /d at 389-90. [**16] ° On the basis of those
opinions, the district court concluded that "since the
work-product privilege doctrine is based on maintaining
a healthy adversarial system, . . . once the privileged
information is disclosed to any adversary the privilege is
destroyed." /d at 390. Implicitly determining that the
SEC and the DOJ were Westinghouse's adversaries,
the court held that by voluntarily disclosing information
and documents to these agencies, Westinghouse had

waived the right to assert the protection of the doctrine.

In contrast, the district court held that because the DOJ
and the [**17]

mutual disclosure of information under the Agreement

Republic are litigation "allies," their

did not give rise to a corresponding waiver of work-
product protection. /d at 390-97. The court noted that

this holding was consistent with its decision in Shulfon,

5The decisions that the district court looked to include /n re
Chrysler Mofors Corporation Overnight Evaluation Program
Litigation, 860 F.2d 844 (8th Cir 1988), In re Subpoenas
Duces Tecum, 238 App. D.C. 221, 738 F.2d 1367 (DC Cir
1984), In re Sealed Case, 219 App. D.C. 195, 676 F.2d 793
(DC Cir 1982), and Chubb Integrated Systems v National
Bank of Washington, 103 F.R.D. 52 , 224 U.S.P.Q. (BNA)

1002 (DDC 1984).

Inc. v Optel Corp., 1987 U.S. Dist. LEXIS 10097
(D.NJ)). 732 FRD. at 390 . Following Shulton, the

court reasoned that "disclosing information to any ally

may strengthen, rather than destroy, the adversary
process, as allies who fortify their cases against their
mutual adversary have a greater chance of defeating
that adversary." /d at 391.

The district court subsequently denied Westinghouse's
motions for reargument or, in the alternative, for
certification pursuant to 28 U.S.C. § 1292(b). The court,

however,

concluded that Westinghouse had raised
"substantial questions" concerning the application of the
attorney-client privilege and the work-product doctrine
"which should be resolved by the Third Circuit in the last
instance rather than myself." Therefore, the court
granted Westinghouse's motion for a stay pending

efforts to review its disclosure order.
IIl. APPELLATE JURISDICTION

[**1 8]

mandamus, Westinghouse asks that we set aside both

In its petition for the extraordinary writ of

aspects of the district court's order, which held that (1)
Westinghouse had waived the attorney-client privilege
and work-product doctrine regarding the documents it
disclosed to the SEC and to the DOJ and that (2) the
Republic had not waived the work-product doctrine
regarding the documents it disclosed to the DOJ
pursuant to the Agreement for Mutual Legal Assistance.
As a threshold question, we must decide whether
mandamus may be used as a means of reviewing those

orders.

[*1422] HN.B'["IT] Mandamus is authorized by the All
Writs Act, 28 USC § 16517(a) (1988), which provides:

The Supreme Court and all courts established by Act of
Congress may issue all writs necessary or appropriate
in aid of their respective jurisdictions and agreeable to

the usages and principles of law.
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The language of secfion 1657 itself establishes a
prerequisite for our jurisdiction: because the writ must
be "in aid of" our jurisdiction, the case must be one that
lies within "some present or potential exercise of
appellate jurisdiction." Bogosian v Gulf Oil Corp., 738
F.2d 587, 591 (3d Cir 1984) (quoting United States v
RMI Co., 699 F.2d 1183, 1185 (3d Cir 1979)). [**19]
See also 16 Charles A. Wright & Arthur R. Miller,
Federal Practice and Procedure § 3932 at 185 (West
1977) ("Wright & Miller"). That prerequisite plainly is
satisfied in this case. Given our jurisdiction to review
final judgments under 28 USC § 7291, it is clear that the

underlying case may at some future time come within

the court's appellate jurisdiction. Bogosian, 738 F.2d at
591 ; see also McClellan v Carland, 217 U.S. 268, 30 S.
Ct 507, 54 L. Ed. 762 (1970) (writs of mandamus may

issue in aid of appellate jurisdiction yet to be acquired).

Another prerequisite for mandamus jurisdiction
emanates from the final judgment rule: mandamus must
not be used as a mere substitute for appeal. 16 Wright
& Miller, § 3932 at 185. That prerequisite is satisfied in
this case with respect to the order compelling
Westinghouse to produce the documents it disclosed to
the SEC and to the DOJ. Westinghouse "has no other
adequate means to attain the relief [it] desires," Sporck
v Pell, 7569 F.2d 312, 314 (3d Cir 1985) (quoting Allied
Chemical Corp. v Daiflon, Inc., 449 U.S. 33, 34, 101 S.
Ct 188 , 66 L. Ed 2d 193 (1980)). "When a

district [**20] court orders production of information

over a litigant's claim of a privilege not to disclose,

appeal after a final judgment is an inadequate remedy."

Bogosian, 738 F.2d at 591 (citation omitted).

6Hil\/4[."lr] An order compelling or denying discovery does not
fall within the orders that may be appealed under 28 USC §
1292(a), see Borden Co. v Sylk, 410 F.2d 843, 845 (3d Cir
7969), and the district court wisely exercised its discretion in

rejecting Westinghouse's attempt to pursue an interlocutory

Our jurisprudence also focuses attention on "the
instructional goals of mandamus." Unifed States v
Christian, 660 F.2d 892, 897 (3d Cir 1981). Review

would comport with that consideration, too. This court

has not previously decided the important attorney-client

privilege and work-product issues presented by
Westinghouse's petition. Moreover, the other courts of
appeals that have addressed the issue have reached
contradictory results. Compare [**21] Diversified, 5672
F.2d 596 , with Permian, 214 App. D.C. 396, 665 F.2d

1214.

Therefore, we hold that Westinghouse's petition to set
aside the district court's order directing Westinghouse to
that it to the

government falls, at the threshold, within "the line of

disclose the documents revealed
cases recognizing that LM[?] mandamus may
properly be used as a means of immediate appellate
review of orders compelling the production of
documents claimed to be protected by privilege or other
interests in confidentiality." Bogosian, 738 F.2d at 597 .
See also Cipollone v Liggett Group, Inc., 785 F.2d 1108,
71718 (3d Cir 1986) ("Mandamus has been held to be

appropriate when a failure to issue the writ would lead to

the disclosure of confidential materials."). We also hold,
however, that mandamus is nof the appropriate avenue
to review the district court's order upholding the work-
product doctrine as applied to the documents the
Republic shared with the DOJ.

compelling disclosure, the effect of which is irrevocable,

Unlike an order

an order denying discovery may be reviewed on appeal
from the final judgment, and, if erroneous, may be

remedied [**22] by granting a new trial.

The decision to examine Westinghouse's attorney-client
privilege and work-product claims at the threshold does
not, however, conclude the mandamus issue, but only

permits further consideration of the papers. The test for

appeal pursuant to 28 USC § 1292(b).
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the grant of mandamus [*1423] is rigorous indeed. As
we have explained, HNé[?] mandamus is appropriate

only in extraordinary situations, Sporck, 759 F.2d at 314

, and the writ will be granted only where the petitioner
has shown that the district court has committed a "clear
error of law," id. Moreover, the LM[?] petitioner has
the burden of showing that its right to mandamus relief
is "clear and indisputable." I1d. We now turn to
Westinghouse's attorney-client privilege and work-
product claims. As our discussion will demonstrate, this

rigorous test is not met here.

IV. THE ATTORNEY-CLIENT PRIVILEGE AND THE
SELECTIVE WAIVER THEORY

The central question regarding Westinghouse's

attorney-client privilege claim is the validity of the
celebrated and controversial selective waiver 7 theory
fashioned by the Eighth Circuit in Diversified Industries,
Inc. v Meredith, 572 F.2d 596 (8th Cir 1978) (en banc),
and resoundingly rejected by [**23] the D.C. Circuit in
Permian Corp. v United States, 214 App. D.C. 396, 665

F.2d 1214 (D.C. Cir 1981), and subsequent cases. & In

7 Although the rule in Diversified is often referred to as the
"limited waiver rule," we prefer not to use that phrase because
the word "limited" refers to two distinct types of waivers:
selective and partial. Selective waiver permits the client who
has disclosed privileged communications to one party to
continue asserting the privilege against other parties. Partial
waiver permits a client who has disclosed a portion of
privileged communications to continue asserting the privilege
as to the remaining portions of the same communications. See
Breckinridge L. Willcox, Martin Marietta and the Erosion of the
Attorney-Client Privilege and Work-Product Protection, 49 Md
L Rev 917, 922 (1990); Developments in the Law, Privileged
Communications, 98 Harv L Rev 1450, 1630-31 (1985).

8See /n re Subpoenas Duces Tecum, 238 App. D.C. 221, 738
F.2d 1367 (D.C. Cir 1984); In re Sealed Case, 219 App. D.C.
195, 676 F.2d 793 (D.C. Cir 1982).

Diversified, the Eighth Circuit held that disclosure of
material protected by the attorney-client privilege to the
SEC during a formal investigation constituted only a
selective waiver of the privilege, and that therefore the
material could not be discovered in subsequent civil

litigation.

[**24] It is often stated that M"IT] the purpose of the
attorney-client privilege is to encourage "full and frank
communication between attorneys and their clients."
See, for example, Upjohn Co. v United States, 449 U.S.
383, 389, 101 S. Ct. 677, 66 L. Ed. 2d 584 (1981). Full

and frank communication

is not an end in itself,
however, but merely a means to achieve the ultimate
purpose of the privilege: "promoting broader public
interests in the observance of law and administration of
justice." Id. See also Developments, 98 Harv L Rev at
1644 (cited in note 7). The Supreme Court recognized
this underlying rationale for the privilege long ago, when

it stated:

[The attorney-client privilege] is founded upon the
necessity, in the interest and administration of justice, of
the aid of persons having knowledge of the law and
skilled in its practice, which assistance can only be
safely and readily availed of when free from the

consequences [**25] or the apprehension of disclosure.

Hunt v Blackburn, 128 U.S. 464, 470, 9 S. Ct. 125, 32
L. Ed. 488 (1888) (quoted in Upjohn, 449 U.S. at 389).
See also Edward W. Cleary, ed, McCormick on
Evidence, § 87 at 204 (West 1972) ("The proposition is

that the detriment to justice from a power to shut off

inquiry to pertinent facts in court, will be outweighed by
the benefits to justice (not to the client) from a franker

disclosure in the lawyer's office.").

HN.9[?] Because the attorney-client privilege obstructs

the truth-finding process, it is construed narrowly. /n re
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Grand Jury Investigation (Sun Co.) 699 F.2d 1224,
1235 (3d Cir 1979); In re Grand Jury Investigation of
Ocean Transportation, 196 App. D.C. 8, 604 F.2d 672,
675 (D.C. Cir 1979); Radiant Burners, Inc. v American

Gas Association, 320 F.2d 314, 323 (7th Cir 1963). °

The privilege "protects only those disclosures--
[*1424] advice--
which might not have been made absent the privilege."
Fisher v United Slates, 425 U.S. 391, 403, 96 S. Ct.
71569 , 48 L. Ed. 2d 39 (1976) (emphasis added).

Accordingly, voluntary [**26] disclosure to a third party

necessary to obtain informed legal

of purportedly privileged communications has long been
inconsistent with an assertion of the
privilege. United States v AT&T, 206 App. D.C. 317,
642 F.2d 1285 1299 (D.C. Cir 1980). As one

commentator cogently explained:

considered

If clients themselves divulge such information to third
parties, chances are that they would also have divulged
it to their attorneys, even without the protection of the
privilege. Thus, once a client has revealed privileged
information to a third party, the basic justification for the

privilege no longer applies . . .

Comment, Stuffing the Rabbit Back info the Hat: Limited
Waiver of the Attorney-Client Privilege in an
Administrative [**27] Agency Investigation, 130 U Pa L
Rev 1198, 1207 (1982). Consequently, it is well-settled
that M?] when a client voluntarily discloses
privileged communications to a third party, the privilege
is waived. See Rockwell, 897 F.2d at 1265 . See also 8

Wright & Miller, § 2016 at 127 and n71; id, § 2024 at

9Regarding the narrow construction given privileges in
general, see University of Pennsylvania v EEOC, 493 U.S.
182, 110 S. Ct 577, 582, 107 L. Ed. 2d 571 (1990); Tramell v
United States, 445 U.S. 40, 50, 100 S. Ct. 906, 63 L. Ed. 2d
186 (1980); In re Grand Jury Investigation, 918 F.2d 374, 383

(3d Cir 1990).

210 (citing cases).

When disclosure to a third party is necessary for the
client to obtain informed legal advice, courts have
recognized exceptions to the rule that disclosure waives
the attorney-client privilege. For example, courts have
held that the client may allow disclosure to an "agent"
assisting the attorney in giving legal advice to the client
without waiving the privilege. 8 Wigmore, Evidence §
2301 at 583 (McNaughton rev 1961);
Evidence § 92 at 188. Courts have also held that the

client may disclose communications to co-defendants or

McCormick,

co-litigants without waiving the privilege. See, for
example, Hunydee v United States, 355 F.2d 183, 184-
85 (9th Cir 1965). These exceptions are consistent with

the goal underlying the privilege because each type of

disclosure is sometimes necessary for the client to

obtain informed [**28] legal advice.

Westinghouse in essence asks that we recognize
another exception to the waiver doctrine, one designed
to accommodate voluntary disclosure to government
agencies. In this regard, we note preliminarily that
numerous cases have applied the traditional waiver
doctrine to communications disclosed to government
agencies. See Note, The Limited Waiver Rule. Creation
of an SEC-Corporation Privilege, 36 Stan L Rev 789,

792 and 17 (1984) (citing cases finding waiver when
disclosures made to various government agencies,
including the IRS, the DOJ, the Department of Labor,
and the SEC).

In Diversified, the Eighth Circuit departed from the

traditional waiver doctrine by recognizing an exception

7 Doe also moved to quash the grand jury's subpoena seeking
additional documents related to those already disclosed. We
do not discuss this aspect of Doe because it concerns the
effect of a partial disclosure and the instant case involves only

a selective disclosure.
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for voluntary disclosures made in cooperation with SEC
investigations. The court's explanation for its departure

consists, in its entirety, of the following sentence:

To hold otherwise may have the effect of thwarting the
developing procedure of corporations to employ
independent outside counsel to investigate and advise
them in order

to protect stockholders, potential

stockholders and customers.

572F.2dat611.10

[**29] In rejecting Diversified, the D.C. Circuit observed
that it could not see how the availability of a selective
waiver "would serve the

[attorney-client privilegel." Permian, 665 F.2d at 1220 .

interests underlying the

The court reasoned that selective waiver "has little to do
with" the the

confidentiality of attorney-client communications in order

privilege's purpose -- protecting
to encourage clients to obtain informed legal assistance.
Id. The court explained that while voluntary cooperation
with government investigations "may be a laudable
activity, . . . it is hard to understand how such conduct
improves the attorney-client [*1425] relationship." /d at
71221. The court then advanced a second reason for

rejecting the selective waiver rule, stating:

The client cannot be permitted to pick and choose
among his opponents, waiving the privilege for some
and resurrecting the claim of confidentiality to obstruct
others, or to invoke the privilege as to communications
whose confidentiality he has already compromised for

his own benefit. . . . The attorney-client privilege is not

10\Westinghouse cites Bymes v IDS Realty Trust, 85 F.R.D.
679 (SDNY 1950), and In re Grand Jury Subpoena Dated July
13, 1979, 478 F. Supp. 368 (ED Wis 1979), as following
Diversified. Both cases appear to have involved partial

disclosures, a topic we discuss in note 13. In addition, in both
cases, the court was construing Eighth Circuit precedent. We

thus conclude that Diversified still stands alone.

designed for such tactical employment.

Id.

We find the first part of the D.C. [**30] Circuit's
The Eighth Circuit's

justification for permitting selective waiver was to

reasoning persuasive. sole

corporations to undertake internal
Unlike the

exceptions to the waiver doctrine we discussed at page

encourage

investigations. two widely recognized
1424, selective waiver does not serve the purpose of
encouraging full disclosure to one's attorney in order to
obtain informed legal assistance; it merely encourages
voluntary disclosure to government agencies, thereby
extending the privilege beyond its intended purpose.
See Note, 36 Stan L Rev at 804 (noting that selective
waiver rule merely encourages disclosure to
government agencies); Developments, 98 Harv L Rev at
1645, 1647 (noting concern that selective waiver rule
extends breadth of attorney-client privilege). Moreover,
selective waiver does nothing to promote the attorney-
client relationship; indeed, the unique role of the
attorney, which led to the creation of the privilege, has
little relevance to the selective waiver permitted in
Diversified. See Note, 36 Stan L Rev at 804. The
traditional waiver doctrine provides that disclosure to
third parties [**31] waives the attorney-client privilege
unless the disclosure serves the purpose of enabling
clients to obtain informed legal advice. Because the
selective waiver rule in Diversified protects disclosures
made for entirely different purposes, it cannot be
reconciled with traditional attorney-client privilege
doctrine. Therefore, we are not persuaded to engraft the
Diversified exception onto the attorney-client privilege.
Westinghouse argues that the selective waiver rule
conduct internal

with

encourages  corporations  to

investigations and to cooperate federal
investigative agencies. We agree with the D.C. Circuit
that these objectives, however laudable, are beyond the

intended purposes of the attorney-client privilege, see
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Permian, 665 F.2d at 1227 , and therefore we find

Westinghouse's policy arguments irrelevant to our task

of applying the attorney-client privilege to this case. In
our view, to go beyond the policies underlying the
attorney-client privilege on the rationale offered by
Westinghouse would be to create an entirely new

privilege.

Several factors counsel against the creation of a new
privilege allowing parties to disclose communications to
the

because privileges

government [**32] agencies without
First,

obstruct the truth-finding process, the Supreme Court

waiving
attorney-client privilege.
has repeatedly warned the federal courts to be cautious

in recognizing new privileges. See, for example,

University of Pennsylvania, 1710 S. Ct. at 582 (cited in

note 8). In addition, the Supreme Court has been
"especially reluctant to recognize a privilege in an area
where it appears that Congress has considered the
competing concerns but has not provided the privilege
itself." 1d. In 1984, Congress rejected an amendment to
the Securities and Exchange Act of 1934, proposed by
the SEC, that would have established a selective waiver
rule regarding documents disclosed to the agency. See
SEC Statement in Support of Proposed § 24(d) of the
Securifies and Exchange Act of 1934, in 16 Sec Reg &
L Rep at 461 (March 2, 1984).

Moreover, although a selective waiver rule might

increase voluntary cooperation with government

investigations, a new privilege must "promote[]
sufficiently important interests to outweigh the need for
probative evidence." Trammel/, 445 U.S. at 50 (cited in
note 8). We do not question [**33] the importance of the
public interest in voluntary cooperation with government
little

however, that this interest outweighs "the fundamental

investigations. We have reason to believe,

principle [*1426] that 'the public . . . has a right to every

man's evidence." University of Pennsylvania, 110 S Ct

at 582 (citations omitted). 11

In addition, we do not think that a new privilege is
necessary to encourage voluntary cooperation with
government investigations. Indeed, no such privilege
was established at the time Westinghouse decided to
the SEC and the DOJ. When

Westinghouse first disclosed privileged materials to the

cooperate with

SEC, only one [**34] court of appeals had adopted the
selective waiver rule. By the time Westinghouse made
its disclosures to the DOJ, another court of appeals had
trenchantly rejected the selective waiver rule. We find it
significant that Westinghouse chose to cooperate
despite the absence of an established privileged
protecting disclosures to government agencies. We also
note that many other corporations also have chosen to
cooperate with the SEC despite the lack of an
established privilege protecting their disclosures. See
Note, 36 Stan L Rev at 822 (noting that over 425

corporations participated in the SEC's Voluntary

Disclosure Program 12 in 1979, when only one court of

""We also note that some commentators have expressed
concern that the selective waiver rule, while furthering the
public policy of encouraging voluntary cooperation with
government investigations, might run afoul of another public
policy,
Information Act. See, for example, Note, 36 Stan L Rev at
806-13.

namely the policy embodied in the Freedom of

2The SEC developed its Voluntary Disclosure Program in the
mid-1970s, when it was investigating the political "slush fund"
practices of several corporations. Realizing that it lacked the
resources to investigate each case fully, the SEC encouraged
corporations to appoint special committees, composed of
directors not affiliated with management, to conduct
independent investigations of the corporations' practices.
These investigations were conducted by outside counsel
responsible only to the special committees and their results
were shared with the SEC staff. See /n re Sealed Case, 279

App. D.C. 195, 676 F.2d 793, 800-01 (D.C. Cir 1952).
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appeals had adopted the selective waiver rule).

[**35] Our rejection of the selective waiver rule does
not depend, however, on the second reason the D.C.
in Permian for

Circuit gave rejecting Diversified.

Generally, the "fairness doctrine" is invoked in partial (as
opposed to selective) disclosure cases. '3 [**36] This
case involves selective, rather than partial, disclosure.

The courts and commentators disagree about whether

there is anything unfair about selective disclosure. 14

Here is it unnecessary to decide the question. We need
not find unfairness to the Republic in order to find waiver

because we have concluded already that the attorney-

3We have explained the distinction between partial and
selective disclosures in note 7. When a party discloses a
portion of otherwise privileged materials while withholding the
rest, the privilege is waived only as to those communications
actually disclosed, unless a partial waiver would be unfair to
the party's adversary. See, for example, /n re Von Bulow, 828
F.2d 94 (2d Cir 1987). If partial waiver does disadvantage the

disclosing party's adversary by, for example, allowing the

disclosing party to present a one-sided story to the court, the
privilege will be waived as to all communications on the same

subject.

41n Permian and its progeny, the D.C. Circuit has taken the
view that it is inherently unfair for a party to selectively
disclose privileged information in one proceeding but not
another. See Permian, 665 F.2d at 12271 ; In re Subpoenas
Duces Tecum, 238 App. D.C. 221, 738 F.2d 1367, 1370 (D.C.
Cir 1984); In Re Sealed Case, 219 App. D.C. 195, 676 F.2d
793, 817-24 (D.C. Cir 19582). We hesitate to rely on this

rationale, however, for in our view, when a client discloses

privileged information to a government agency, the private
litigant in subsequent proceedings is no worse off than it would
have been had the disclosure to the agency not occurred. See
Developments, 98 Harv L Rev at 1631 n.14 ; see also Note,
Limited Waiver of the Attorney-Client Privilege upon Voluntary
Disclosure to the SEC, 50 Fordham L Rev 963, 981-82 (1982).
But see Comment, 130 U Pa L Rev at 1226.

client privilege protects only those disclosures
necessary to encourage clients to seek informed legal
advice and that Westinghouse's disclosures were not

made for this purpose.

that the

SEC's regulations concerning confidentiality and the

Westinghouse further contends, however,
stipulated court order memorializing the confidentiality
agreement [**37] between Westinghouse and the DOJ
must be regarded as preserving the attorney-client
information disclosed

privilege with respect to the

because of  Westinghouse's  expectations  of
We

Westinghouse's [*1427] argument that it did not waive

confidentiality = engendered thereby. reject
the privilege because it reasonably expected that the
SEC and the DOJ would maintain the confidentiality of

the information that it disclosed to them.

Even though the DOJ apparently agreed not to disclose
the information, M?] under ftraditional waiver
doctrine a voluntary disclosure 15 to a third party waives
the attorney-client privilege even if the third party agrees
not to disclose the communications to anyone else. See,
for example, Rockwell, 897 F2d at 1265 ("The attorney-

client privilege does not apply to communications that

are intended to be disclosed to third parties or that in
fact are so disclosed") (emphasis added). See also 8
Wigmore, Evidence § 2327 at 636; Note, 36 Stan L Rev
at 792. We also note that the agreement between

Westinghouse and the DOJ preserved Westinghouse's

5We consider Westinghouse's disclosure to the DOJ to be
voluntary even though it was prompted by a grand jury
subpoena. Although Westinghouse originally moved to quash
the subpoena, it later withdrew the motion and produced the
documents pursuant to the confidentiality agreement. Had
Westinghouse continued to object to the subpoena and
produced the documents only after being ordered to do so, we
would not consider its disclosure of those documents to be

voluntary.
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right to invoke the attorney-client privilege only as to the
DOJ -- and does not appear in [**38] any way to have
purported to preserve Westinghouse's right to invoke
the privilege against a different entity in an unrelated

civil proceeding such as the instant case.

Moreover, even if Westinghouse could preserve the
privilege by conditioning its disclosure upon a promise
to maintain confidentiality, no such promise was made
here regarding the information disclosed to the SEC. As
Westinghouse emphasizes, SEC regulations in effect at
the time of Westinghouse's disclosures to that agency
provided that the SEC would maintain confidentiality as
to information [**39] and documents obtained in the
course of any investigation. See 77 CFR §§ 203.2,
240.0-4 (1978). We do not think, however, that these

regulations

justified a reasonable belief on
Westinghouse's part that the attorney-client privilege
would be preserved with respect to the Kirkland & Ellis
letter and the other information disclosed to the SEC. As
the Republic observes, the very regulations on which
Westinghouse relies explicitly provided that M"F}
information obtained in the course of a non-public
investigation must be made a matter of public record
and provided upon request if the disclosure of the
confidential information was "not contrary to the public
interest." 17 CFR § 240.0-.04 (1978). Moreover, as the
Republic further notes, the SEC unsuccessfully sought
to have the Securities and Exchange Act of 1934
amended to include a specific provision establishing a
selective waiver rule protecting corporate disclosures to
the agency. See SEC Stafement in Support of Proposed
§ 24(d) of the Securifies and Exchange Act of 1934, in
16 Sec Reg & L Rep at 461 (March 2, 1984). That the
SEC itself sought such legislation suggests that the
SEC did not interpret its regulations to confer the

selective [**40] waiver that Westinghouse would have

us find in them. 16

V. WESTINGHOUSE'S CLAIM FOR PROTECTION
UNDER THE WORK-PRODUCT DOCTRINE

Westinghouse also argues that the work-product
doctrine shields the documents that it disclosed to the
SEC and to the DOJ from the Republic. Once again,
Westinghouse's argument requires us to choose
between positions taken by the Eighth and D.C. Circuits.
In order to evaluate those positions, however, we must
begin with a review of the purpose underlying the work-

product doctrine.

The purpose of the work-product doctrine differs from
that of the attorney-client privilege. See, for example,
Stephen [*1428] A. Saltzburg, Corporate and Related
Afforney-Client
Approach, 12 Hofsira L Rev 279, 303 ni121 (1984),
[**41] Willcox, 49 Md L Rev at 922-23. As we have
explained, the attorney-client privilege promotes the
the

functioning of our legal system, by protecting the

Privilege  Claims: A  Suggested

attorney-client  relationship, and, indirectly,
confidentiality of communications between clients and
their attorneys. In contrast, the work-product doctrine
promotes the adversary system directly by protecting
the confidentiality of papers prepared by or on behalf of
attorneys in anticipation of litigation. Protecting
attorneys' work product promotes the adversary system
by enabling attorneys to prepare cases without fear that
their work product will be used against their clients.
Hickman v Taylor, 329 U.S. 495, 510-11, 67 S. Ct. 385,
917 L. Ed. 457 (1947); Unifed States v AT&T, 206 App.

D.C. 317, 642 F.2d 1285, 1299 (D.C. Cir 1980).

6\We do not infer an intention to prohibit the selective waiver
rule from Congress's inaction. Rather, we mention the SEC's
proposal to show that the agency responsible for construing
the regulations on which Westinghouse relies did not interpret

them as establishing a selective waiver rule.
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A disclosure to a third party waives the attorney-client
privilege unless the disclosure is necessary to further
the goal of enabling the client to seek informed legal
assistance. Because the work-product doctrine serves
instead to protect an attorney's work product from falling
into the hands of an adversary, a disclosure to a third
party does not necessarily waive the protection [**42] of
the work-product doctrine. Most courts hold that to
waive the protection of the work-product doctrine, the
disclosure must enable an adversary to gain access to
the information. See, for example, A7&7, 642 F.2d at
7299 . See also 8 Wright & Miller, § 2024 at 210 (citing

cases).

We agree that the purpose of the work-product doctrine
requires us to distinguish between disclosures to
adversaries and disclosures to non-adversaries. We
also find Westinghouse's argument that the DOJ and
the SEC were not its adversaries to be without merit.
Unlike a party who assists the government in
investigating or prosecuting another, see AT7&7, 642
F.2d at 1300 (party assisting DOJ investigation of
another not an adversary to DOJ), Westinghouse was
the target of investigations conducted by the agencies.
Under these circumstances, we have no difficulty
that the SEC and the DOJ were
Westinghouse's adversaries. See also /11 re Subpoenas
Duces Tecum, 238 App. D.C. 221, 738 F.2d 1367, 1372
(D.C. Cir 1984) (" Subpoenas") ("no question" that target

of SEC investigation was SEC's adversary).

concluding

The more difficult question is whether Westinghouse's
disclosure to [**43] these two adversaries waives the
protection of the work-product doctrine as against the
Republic. Even though the courts generally agree that
disclosure to an adversary waives the work-product
doctrine, they disagree over the reasons behind this
principle and thus, over its application to specific

circumstances.

For example, the Eighth Circuit has found the mere fact
of disclosure to one adversary sufficient to waive the
work-product doctrine as against other adversaries,
even when the first adversary agreed not to disclose the
protected documents to anyone else. The court took this
position in /n re Chrysler Mofors Corp. Overnight
Evaluation Program Litigation, 860 F.2d 844 (8th Cir
7988). That case involved a corporation that had

disclosed protected materials to

its adversaries
voluntarily in a civil suit during settlement negotiations
and pursuant to a confidentiality agreement. The United
States Attorney subsequently sought access to the
materials for use in a related criminal action against the
corporation. With little explanation, the Eighth Circuit
held that, despite the confidentiality agreement, the
corporation had waived the work-product doctrine by
to an

voluntarily [**44] the materials

adversary. 860 F.2d at 846-47 .

disclosing

In contrast, the D.C. Circuit has employed an analysis
that considers the fairness of selectively disclosing work
product, the discloser's expectations of confidentiality,
and the policy underlying the work-product doctrine. The
court applied this analysis in Subpoenas, which held
that

materials protected by the work-product doctrine to the

that a corporation had voluntarily disclosed
SEC, in order to take advantage of the agency's
Voluntary Disclosure [*1429] Program, had waived the
work-product doctrine as against the corporation's
shareholders, who sought access to the same materials
for use in their subsequent civil suit against the
corporation. The court first concluded that it was unfair
to selectively disclose work product to one adversary
and not to another. See 738 F.2d at 1372 . The court

then determined that the corporation "did not have any

proper expectations of confidentiality which might
mitigate the weight against them of such general
considerations of fairness." Id. Finally, the court decided

that the policy considerations behind the work-product
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doctrine did not call for recognizing [**45] an exception
for the SEC's Voluntary Disclosure Program. The court

explained:

A healthy adversary system affords protection to an

attorney's trial preparation as against actual and

potential opponents. . . . It is said that [voluntary
disclosure to government agencies] will be hindered
unless the work product privilege covers it. Permian . . .
has already rejected, for the attorney-client privilege, an
exception for such disclosure, saying, "we cannot see
how 'the developing procedure of corporations to
employ independent outside counsel to investigate and
advise them' would be thwarted by telling a corporation
that it cannot disclose the resulting reports to the SEC if
it wishes to maintain their confidentiality." The same

choice is open under the work product privilege.

/d at 1375 (citations omitted).

We hold that Westinghouse's disclosure of work product
to the SEC and to the DOJ waived the work-product
doctrine as against all other adversaries. As we
explained at page 1424, parties who have disclosed
materials protected by the attorney-client privilege may
the disclosure was
the

privilege. We require the same showing of relationship

preserve the privilege when
necessary to further the goal underlying [**46]
to the underlying goal when a party discloses
documents protected by the work-product doctrine. In
other words, M"F] a party who discloses documents
protected by the work-product doctrine may continue to
assert the doctrine's protection only when the disclosure

furthers the doctrine's underlying goal.

Two considerations inform our formulation of this
standard for waiving the work-product doctrine. First, we
are mindful of the general principle that evidentiary
privileges are to be strictly construed. See University of

Pennsylvania, 110 S Ct at 5682 (cited in note 8). Second,

the work-product doctrine recognizes a qualified

evidentiary protection, in contrast to the absolute
protection afforded by the attorney-client privilege.
United States v Nobles, 422 U.S. 225, 239, 95 S. Ct.
2160, 45 L. Ed. 2d 141 (1975). The protection of the

work-product doctrine, unlike that of the attorney-client

privilege, may be overcome by a showing of substantial
need, and "like other qualified privileges, [it] may be
waived." Id. These two considerations persuade us that
the the

doctrine [**47] should be no more stringent than the

standard for  waiving work-product

standard for waiving the attorney-client privilege.

Applying this standard here, hold that
Westinghouse's disclosures to the SEC and to the DOJ

waived the protection of the work-product doctrine

we

because they were not made to further the goal
underlying the doctrine. When a party discloses
protected materials to a government
it, it

materials to forestall prosecution (if the charges are

agency
investigating allegations against uses those
unfounded) or to obtain lenient treatment (in the case of
well-founded allegations). These objectives, however
rational, are foreign to the objectives underlying the
work-product doctrine. Moreover, an exception for
disclosures to government agencies is not necessary to
further the doctrine's purpose; attorneys are still free to
prepare their cases without fear of disclosure to an
adversary as long as they and their clients refrain from
making such disclosures themselves. Creating an
exception for disclosures to government agencies may
actually hinder the operation of the work-product
doctrine. If internal investigations are undertaken with
an eye to later disclosing the results to a government
counsel

[*1430] to

unfavorable information or legal theories about the

agency, the outside [**48] conducting the

investigation may hesitate pursue
corporation. Thus, allowing a party to preserve the

doctrine's protection while disclosing work product to a
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government agency could actually discourage attorneys

from fully preparing their cases.

We also reject Westinghouse's argument that it did not
waive the work-product protection because it reasonably
expected the agencies to keep the documents it
disclosed to them confidential. Even if we had found that
the agencies had made such an agreement, see
discussion at pages 1427-30, it would not change our

conclusion.

To support its contention that we should be persuaded

by its alleged expectations of confidentiality,
Westinghouse relies upon two cases decided by the
D.C. Circuit, Subpoenas and In re Sealed Case, 219
App. D.C. 195, 676 F.2d 793 (D.C. Cir 1982). Sealed

Case involved a disclosure that was both selective and

partial. Consequently, the court analyzed the waiver
question in terms of the fairness doctrine typically
applied to cases involving partial disclosures. Although
Subpoenas involved only a selective disclosure, the
court also relied [**49]

employed in Sealed Case when it implied that had the

upon the fairness analysis

disclosing party reasonably expected confidentiality, its
the

have

expectations would have mitigated against

We

distinguished between partial and selective disclosures

"unfairness” of selective disclosure.
of materials protected by the attorney-client privilege,
see note 7, and we have observed that the type of
disclosure at issue in this case is selective disclosure.
We also have explained that the fairness doctrine
applies in cases in which there has been a partial (as
opposed to selective) disclosure of communications
protected by the attorney-client privilege. See pages
1426-27. Our analysis limiting the application of the
fairness doctrine to partial disclosure applies equally in
the context of the work-product doctrine. We decline to
extend the fairness doctrine to cases involving selective
disclosures because, as we explained at note 13, we do

not see how disclosing protected materials to one

adversary disadvantages another. Therefore,
Subpoenas and Sealed Case do not aid Westinghouse's

cause.

In /n re John Doe, 662 F.2d 1073 (4th Cir 1987), [**50]

the Fourth Circuit also found the lack of a confidentiality

agreement significant in determining whether a party
had waived the work-product doctrine. Doe, however, is
easily distinguished from the instant case. Doe arose
when a criminal defendant informed the United States
Attorney that Doe, his former lawyer, had advised him to
give false testimony and to bribe witnesses. The United
States Attorney instigated a grand jury investigation of
Doe and presented to the grand jury documents that
Doe had prepared while representing his former client
and then inadvertently turned over to the client. Doe
moved that the documents be returned to him and that
the grand jury be dismissed as tainted by its improper
consideration of material protected by the work-product

doctrine. 7

[**51 ]

inherent in the work product rule:

The Fourth Circuit focused on "a concern
that since an
attorney's work is for his client's advantage, opposing
counsel or adverse parties should not gain the use of
that work through discovery." 662 F.2d at 7087 . It

reasoned that in order to waive the protection of the

doctrine by disclosing material to a third party, the
disclosure must indicate "conscious disregard" of the
possibility that an adversary would gain access to the
material. Id. The court then announced the following

standard:

To effect a forfeiture of work product protection by
waiver, disclosure must occur in circumstances in which
the attorney cannot reasonably expect to limit the future

use of the otherwise protected material.

Id.

Applying that standard, the court determined that Doe
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had waived the protection of the work-product doctrine.
At the time [*1431] Doe released the documents, his
relationship with his former client was strained.
Moreover, Doe failed to take steps to limit the client's
future use of the documents. Therefore, the court
concluded that Doe's disclosure "substantially and freely
increased the possibility of disclosure" to anyone and
thus waived the [**62] work-product protection. /d at

1082,

Unlike the instant case, Doe involved an inadvertent
disclosure to a party who, while no longer sharing
common interests with Doe, was not clearly an
adversary. Under those circumstances, the court found
it significant that Doe had taken no steps to protect the
confidentiality of the documents he disclosed to his
former client. Fear of waiving the doctrine's protection
by an inadvertent disclosure, or by a disclosure to a
non-adversary, might well chill attorneys from fully
preparing their cases. Therefore, when the disclosure is
either inadvertent or made to a non-adversary, it is
the

the disclosure evidenced

appropriate to ask whether circumstances

surrounding conscious
disregard of the possibility that an adversary might
obtain the protected materials. Thus, had the DOJ and
the SEC not been Westinghouse's adversaries, and had
we concluded that Westinghouse reasonably expected
the agencies to keep the material that it disclosed to
them confidential, we might reach a different result. But
because Westinghouse deliberately disclosed work
product to two government agencies investigating
allegations against it, the Fourth Circuit's [**63] analysis

in Doe does not apply here. 18

8The district court did not distinguish between opinion and
non-opinion work product when it decided that Westinghouse
had waived the protection of the work-product doctrine. The
Fourth Circuit has made this distinction in /7 re Martin Marietta
Corp., 856 F.2d 619 (4th Cir 1988), cert denied, 490 U.S.

[**54] VI. CONCLUSION

the that

Westinghouse waived the attorney-client privilege and

For foregoing reasons, we conclude

the work-product doctrine when it disclosed otherwise
protected documents to the SEC and to the DOJ.
Therefore, the district court did not commit clear error in
ordering Westinghouse

to produce the disputed

material. Accordingly, the petition for a writ of

mandamus will be denied.

End of Document

1011, 109 S. Ct 1655, 104 L. Ed. 2d 169 (1989), a case
involving a waiver effected by a disclosure that was both
partial and selective. The distinction between opinion and non-
opinion work product was developed by the Supreme Court in
Hickman to explain that a showing of necessity is sufficient to
overcome the protection of the work-product doctrine when the
documents sought do not contain opinion work product, i.e.,
writings which reflect an attorney's mental impressions,
conclusions, opinions or legal theories. 329 U.S. at 508. We
acknowledge that the work product at issue here undoubtedly
is of both varieties. The parties have not argued, however, that
the distinction is significant in answering the entirely different
question of whether the protection of the doctrine has been
waived, nor does it appear to us to be significant on this

record. See Willcox, 49 Md L Rev at 933-34.
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Diversified Industries, Inc., Petitioner, v. The Honorable
James H. Meredith, Chief Judge of the United States
District Court for the Eastern District of Missouri,

Respondent

Subsequent History: [**1] Petition for Writ of

Mandamus, February 15, 1978

Disposition: The petition for the writ of mandamus is

denied.

Core Terms

law firm, memorandum, district court, employees,
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privileged, work product, advice, attorney-client,
recommendations, discovery, documents, copper,
lawyer-client, interviewed, immunity, mandamus,

parties, anticipation of litigation, preparation

Case Summary

Procedural Posture

Petitioner corporation sought a writ of mandamus
directed at the Chief Judge of the United States District
Court for the Eastern District of Missouri protecting
discovery of contents of a memorandum and written

report prepared for petitioner by counsel, as well as

corporate minutes referencing the documents because
the documents fell within the scope of the attorney-client

privilege and the work product doctrine under Fed. R.

Civ. P. 26(b)(3).

Overview

Petitioner corporation sought to protect from discovery
the contents of a memorandum and a written report
prepared by counsel as well as corporate minutes
referencing the report and sought a writ of mandamus
affording that protection. The court denied petitioner's
writ of mandamus. The court held that neither the
attorney-client privilege nor the work product doctrine
under Fed. R. Civ. P. 26(b)(3) protected disclosure of

the memorandum because it contained no confidential

information. The court held that the attorney-client
privilege did not apply to the report because counsel
was not hired by petitioner to provide legal services or
advice, but rather was employed for the purpose of
making an investigation of facts and to make business
recommendations with respect to petitioner's future
conduct. Further, the report was not work product
because it was not done in preparation for any trial or in
anticipation of litigation. Additionally, the court held that
neither the attorney-client privilege or work product
doctrine extended to the corporate minutes because the
minutes were not privileged in themselves, and the

memorandum and report were not privileged.
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Outcome

The court denied petitioner corporation's writ of
mandamus because the contents of a memorandum
and written report prepared by counsel and minutes
referencing the documents were not protected by either
the attorney-client privilege or the work product doctrine
because the memorandum was not confidential, the
report was not completed for litigation purposes,
counsel was not hired for a legal purpose, and the

minutes were not privileged.

LexisNexis® Headnotes
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The writ of mandamus is not ordinarily available to a

litigant to obtain appellate review of interlocutory
discovery orders entered by a district court as litigation
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"attorney-client" privilege proper. Information or
materials assembled by or for a person in anticipation of
litigation or in preparation for trial may be qualifiedly
privileged from disclosure to an opposing party. That

rule is known as the "work product” rule. Fed. R. Civ. P.

26(b)(3).

Evidence > Privileges > Attorney-Client

Privilege > Waiver

Evidence > Privileges > Attorney-Client

Privilege > General Overview
HN.?[.!’.] Attorney-Client Privilege, Waiver

The attorney-client privilege applies only if (1) the
asserted holder of the privilege is or sought to become a
client; (2) the person to whom the communication was
made (a) is a member of the bar of a court, or his
and (b) in with  this
communication lawyer; (3) the

communication relates to a fact of which the attorney

subordinate connection

is acting as a

was informed (a) by his client (b) without the presence
of strangers (c) for the purpose of securing primarily
either (i) an opinion on law or (ii) legal services or (iii)
assistance in some legal proceeding, and not (d) for the
purpose of committing a crime or tort; and (4) the
privilege has been (a) claimed and (b) not waived by the

client.

Evidence > Privileges > Attorney-Client

150


https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-0FK0-0039-M1BT-00000-00&context=1000516&link=LNHNREFclscc1
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-0FK0-0039-M1BT-00000-00&context=1000516&link=LNHNREFclscc2
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8JD7-5212-D6RV-H2NG-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8JD7-5212-D6RV-H2NG-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-0FK0-0039-M1BT-00000-00&context=1000516&link=LNHNREFclscc3

Page 3 of 14

572 F.2d 596, *596; 1977 U.S. App. LEXIS 12089, **1

Privilege > General Overview
HN4&"..] Privileges, Attorney-Client Privilege

Where legal advice of any kind is sought from a
professional legal advisor in his capacity as such, the
communications relevant to that purpose, made in
confidence by the client, are at his instance permanently
protected from disclosure by himself or by the legal

advisor except the protection be waived.

Evidence > Privileges > Attorney-Client

Privilege > Scope

Evidence > Privileges > Attorney-Client

Privilege > General Overview
HN5[$'..] Privileges, Attorney-Client Privilege

While the attorney-client privilege, where it exists, is
absolute, the adverse effect of its application on the
disclosure of truth may be such that the privilege is

strictly construed.

Evidence > Privileges > Attorney-Client

Privilege > General Overview
HN6[1"’..] Privileges, Attorney-Client Privilege

In order for the attorney-client privilege to be applicable,
the parties to the communication in question must bear
the relationship of attorney and client. Moreover, the
attorney must have been engaged or consulted by the
client for the purpose of obtaining legal services or
advice--services or advice that a lawyer may perform or
give in his capacity as a lawyer, not in some other
capacity. A communication is not privileged simply
because it is made by or to a person who happens to be

a lawyer.

Criminal Law & Procedure > ... > Miranda
Rights > Self-Incrimination Privilege > Right to

Counsel During Questioning

Evidence > Privileges > Attorney-Client

Privilege > Scope

Evidence > Privileges > Attorney-Client

Privilege > General Overview

HN7[.§’..] Self-Incrimination Privilege, Right to Counsel
During Questioning

Whether the parties to a given communication are,
respectively, attorney and client is a question which
ordinarily presents no difficulty. A problem arises,
however, where the client is a corporation that can
communicate or receive communications only by or
through its human agents. In such a case the question
arises as to whether the attorney-client privilege extends
to communications by or to all classes of corporate
agents or employees or whether the privilege is limited
to communications by or to only limited classes of such

agents or employees.

Evidence > Privileges > Clergy Privilege > Elements

Evidence > Privileges > Attorney-Client

Privilege > General Overview

Evidence > Privileges > Clergy Privilege > General

Overview
HN8[.!’..] Clergy Privilege, Elements

Two tests exist with respect to whether an employee of
a corporation is a "client" for purposes of the lawyer-
client privilege when dealing with communications from

such employee to the lawyer for the corporation. The
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test most widely employed, apparently is the "control
group" test, which requires that the communicant be in a
position to control or take a substantial part in a decision
about any action to be taken upon the advice of the
lawyer, or that the communicant be a member of a
group having such authority. The other test is the
Decker test, which holds that an employee of a
corporation, though not a member of its control group, is
sufficiently identified with the corporation so that his
communication to the corporation's lawyer is privileged
where the employee made the communication at the
direction of his superiors and where the subject matter
upon which the lawyer's advice was sought by the
corporation and dealt with in the communication was
within the performance by the employee of the duties of

his employment.

Civil Procedure > ... > Privileged
Communications > Work Product

Doctrine > General Overview

Civil Procedure > Discovery & Disclosure > General

Overview

Civil Procedure > ... > Discovery > Methods of

Discovery > General Overview

Civil Procedure > ... > Discovery > Methods of

Discovery > Inspection & Production Requests

HN9[1"..] Privileged Communications, Work Product
Doctrine

Fed. R. Civ. P. 26(b)(3) provides: Subject to the

provisions of subdivision (b)(4) of this rule, a party may

obtain discovery of documents and tangible things
otherwise discoverable under subdivision (b)(1) of this
rule and prepared in anticipation of litigation or for trial
by or for another party or by or for that other party's

representative (including his attorney, consultant,

surety, indemnitor, insurer, or agent) only upon a
showing that the party seeking discovery has substantial
need of the materials in the preparation of his case and
that he is unable without undue hardship to obtain the
substantial equivalent of the materials by other means.
In ordering discovery of such materials when the
required showing has been made, the court shall protect
against disclosure of the mental impressions,
conclusions, opinions, or legal theories of an attorney or

other representative of a party concerning the litigation.

Civil Procedure > ... > Privileged
Communications > Work Product

Doctrine > General Overview

Evidence > Privileges > Attorney-Client

Privilege > Scope

Evidence > Privileges > Attorney-Client

Privilege > General Overview

Hquﬂ'.] Privileged Communications, Work Product

Doctrine

Qualified immunity or privilege accorded to "work
product" by the rule is to some extent broader than the
absolute attorney-client privilege that has been

discussed. While the "work product” may be, and often
is, that of an attorney, the concept of "work product” is
not confined to information or materials gathered or
assembled by a lawyer. Further, a communication may
be immune from discovery as work product even though

it was not made to or by a "client" of an attorney.

Civil Procedure > ... > Privileged
Communications > Work Product

Doctrine > General Overview

HN77[§".] Privileged Communications, Work Product
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Doctrine

Information or materials sought to be protected as "work
product" must have been obtained "in anticipation of
litigation or for trial." Otherwise, the privilege, often

referred to as "qualified immunity" is not available.

Civil Procedure > ... > Privileged
Communications > Work Product

Doctrine > General Overview

HN12[.§:.] Privileged Communications, Work Product

Doctrine

The work product rule does not come into play merely

because there is a remote prospect of future litigation.

Civil Procedure > ... > Privileged
Communications > Work Product

Doctrine > General Overview

HN73[1".] Privileged Communications, Work Product
Doctrine

Prudent parties anticipate litigation, and begin
preparation prior to the time suit is formally commenced.
Thus the test for "work product” should be whether, in
light of the nature of the document and the factual
situation in the particular case, the document can fairly
be said to have been prepared or obtained because of
the prospect of litigation. But the converse of this is that
even though litigation is already in prospect, there is no
work product immunity for documents prepared in the
regular course of business rather than for purposes of

the litigation.

Administrative Law > Judicial

Review > Remedies > Mandamus

Civil Procedure > Discovery &

Disclosure > Discovery > Subpoenas

Evidence > Privileges > Government

Privileges > Waiver

Civil Procedure > ... > Discovery > Privileged

Communications > General Overview

Evidence > Privileges > Government

Privileges > General Overview
HN74[1"..] Remedies, Mandamus

A voluntary surrender of privileged material to a

governmental agency in obedience to an agency
subpoena does not constitutes a waiver of the privilege
for all purposes, including its use in subsequent private
litigation in which the material is sought to be used

against the party which yielded it to the agency.

Counsel: Mr. Thomas J. Guilfoil, St. Louis, Missouri,
made argument for Petitioner and filed appearance for
Petitioner. Additional appearances were filed by
Messrs. J. Richard McEachern and Jim J. Shoemake,
St. Louis, Missouri. Briefs for Petitioner were filed by
Messrs. Jim J. Shoemake, Thomas J. Guilfoil and J.

Richard McEachern, St. Louis, Missouri.

Mr. Thomas E. Wack, St. Louis, Missouri, made
argument for Respondent. Appearances for Respondent
were filed by Messrs. Thomas E. Wack and Walter M.
Clark, St. Louis, Missouri. Briefs for Respondent were
filed by Messrs. Wack and Clark.

Rebuttal was made by Mr. Guilfoil. Comments were
made by Mr. Wack.

Judges: Lay, Heaney and Henley, Circuit Judges.

Heaney, Circuit Judge, concurring and dissenting.

Opinion by: HENLEY
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Opinion

[*598] HENLEY, Circuit Judge.

This is an original petition for a writ of mandamus
directed at The Honorable James H. Meredith, Chief
Judge of the United States District Court for the Eastern
District of Missouri, by Diversified Industries, Inc. which
is the defendant in a [*599] case pending in the district
court entitted 7he Weatherhead Company, Plaintiff v.
[**2] Diversified Industries, Inc., Defendant, Docket No.
76-623C(1). In the instant proceeding Diversified seeks
to protect from discovery the contents of a certain
1975, and a written
report, dated December, 1975, both prepared for the

memorandum, dated June 19,

benefit of Diversified by the Washington, D.C. law firm
of Wilmer, Cutler & Pickering, hereinafter called Law
Firm. Petitioner also seeks to protect certain corporate
minutes in which reference is made to the memorandum

and report of Law Firm.

Weatherhead sought to obtain the materials in question
by means of pretrial interrogatories and a motion for
production of documents to which Diversified objected.
In November, 1976 the district court overruled the

objections without opinion. Diversified moved for
reconsideration and alternatively asked the district court
to certify the questions presented as appropriate for
interlocutory appeal under 28 U.S.C. § 1292(b). On
30, 1976 both
reconsideration and § 7292(b) certification, and in that

connection filed a memorandum opinion. Finally, on

December respondent refused

January 6, 1977 the district court affirmatively ordered
disclosure of the materials and Diversified applied to this

court [**3] for relief.

Petitioner contends that the documents in question are
not subject to disclosure because they fall within the

scope of the traditional attorney-client privilege and also

are protected by the "work product" privilege dealt with
in the leading case of Hickman v. Taylor, 329 U.S. 495,
91 L. Ed. 451, 67 S. Ct. 385 (1947), and now expressed
in Fed. R. Civ. P. 26(b)(3) which became effective in
1970.

Respondent, actually Weatherhead, denies that the
material in question is covered by either privilege, and
also contends that any originally existing privilege was
waived effectively for purposes of the litigation in the
district court when petitioner turned the material over to
the Securities and Exchange Commission without
protest in response to an agency subpoena in the
course of an investigation that the Commission was

conducting.

We heard the matter preliminarily on January 14, 1977
and entered an order staying operation of the district
court's order of January 6 as it affected Law Firm's
memorandum and report and portions of the corporate
minutes of Diversified relating to those documents
pending final disposition of the case. We also called for
the filing of briefs within a [**4] comparatively short

period of time.

We have considered the petition, the response thereto,
the exhibits tendered by the respective parties, and their
briefs. And we have also considered in camera material
that was submitted to the district court and later to us.
That material includes the memorandum and report of
Law Firm and copies of the minutes of certain meetings

of Diversified's Board of Directors.

LM["F] The writ of mandamus is not ordinarily
available to a litigant to obtain appellate review of
interlocutory discovery orders entered by a district court
as litigation proceeds. However, where a claim of
attorney-client privilege has been raised in and rejected
by a district court, we have held that mandamus is

available as a means of immediate appellate review.
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Pfizer, Inc. v. Lord, District Judge, 456 F.2d 545, 547-48
(8th Cir. 1972). See also Harper & Row Publishers v.
Decker, 423 F.2d 487 (7th Cir. 1970), affd without
opinion by an equally divided Supreme Court, 400 U.S.
348, 27 L. Ed. 2d 433, 91 S. Ct 479 (1971). We

concluded,

therefore, that we should consider the

instant petition on the merits.

Petitioner is a Delaware corporation with its principal
[**5] Missouri. lts

operations include sales of scrap copper which is the

place of business in Clayton,
principal component of brass. Some and perhaps many

of petitioner's sales are made in interstate commerce.

Weatherhead is an Ohio corporation having its principal
place of business at Cleveland. It is engaged in the
manufacture and sale of brass and brass products, and

it maintains a mill at Angola, Indiana.

[*600] For a number of years prior to the filing of its suit
1976 Weatherhead

purchased large quantities of copper from Diversified

against Diversified in July,
which copper was shipped from Clayton to Angola.
Naturally, there were extensive dealings between
employees of Weatherhead engaged in the purchasing
of copper and employees of Diversified engaged in the
sale of copper. Diversified sold copper not only to

Weatherhead but also to other purchasers.

In 1974 and 1975 Diversified became engaged in two
lawsuits in federal court in the Eastern District of
Missouri, which litigation involved what is commonly
known as a "proxy fight." In the course of that litigation it
came to light that Diversified may have established and
maintained a "slush fund" which was used to bribe
purchasing agents of other business entities including
[**6] Weatherhead, and perhaps for other improper

purposes.

Disclosures made in the course of the 1974-75 litigation,

which litigation had no direct relationship to the suit that

is now pending in the district court, attracted the interest
of the Securities and Exchange Commission. In due
the

investigation of the affairs of Diversified and other

course Commission conducted an official
corporations and individuals, and it later filed a suit for
an injunction against Diversified and others in the United
States District Court for the District of Columbia; a

consent decree was entered in that case in late 1976.

In July, 1975 Weatherhead commenced its suit against
Diversified in the district court alleging an unlawful
conspiracy between Diversified and Weatherhead
employees whereby the latter were paid large sums of
money out of Diversified's alleged "slush fund" to
procure the purchase from Diversified by Weatherhead
of large amounts of inferior copper. Weatherhead
the

itself and its

alleged conspiracy, tortious interference with

contractual relationships between
employees, and violation of § 4 of the Clayton Antitrust
Act, 75 U.S.C. § 75. On the common law counts of the
complaint actual and punitive [**7] damages and an
accounting of profits were sought. Treble damages were
sought under the antitrust count. We assume that

Diversified denies liability.

Weatherhead has employed extensive discovery in the
case in the district court and doubtless has been able to
acquire much information of value to it. However,
Weatherhead has not yet been able to obtain access to

Law Firm's memorandum and report.

The history of those documents may be summarized as

follows.

The 1974-75 litigation involving Diversified was settled
amicably and before any official action had been taken
by the SEC. However, the Board of Directors of
that it

investigation to be made of the business practices of the

Diversified concluded should cause an

company in the context of the disclosures that had been
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made in the course of the litigation. In the spring of 1975
Law Firm was employed to make that investigation and
to report the results thereof to Diversified's Board. Law
advice to

Firm was not employed to give legal

Diversified and was not employed to represent
Diversified in any pending or potential litigation. The
reason for the employment of Law Firm was its

supposed expertise in the relevant field.

The memorandum of June [**8]19, 1975 was of a
purely preliminary nature and was written at a time
when the employment of Law Firm was still somewhat
tentative. Basically, the memorandum is a statement of
historical matters, and an outline of how Law Firm
the The

memorandum also discussed the extent to which

proposed to conduct investigation.
information developed by the investigation would be
immune from disclosure should disclosure be sought
officially. As to the method of investigation, Law Firm
stated that it proposed to interview individuals, including
employees of Diversified, and Law Firm requested the
Board to instruct corporate employees to cooperate in
the investigation and to participate in interviews with
Law Firm's representatives. Law Firm also indicated that
it intended to examine relevant records, and [*601] that
it might find it necessary or convenient to employ an
independent firm of accountants to assist in the

investigation.

This memorandum was satisfactory to the Board, and
Diversified employees were instructed to cooperate with
Law Firm and to furnish information to Law Firm's

representatives.

The December, 1975 report was quite different from the
June memorandum. The December document was a full
[**9] and detailed report of the investigation; it identified
persons who had been interviewed and set out the
substance of what they had said; it also identified

individuals who had refused to give any information. The

report also dealt with the accounting aspect of the
investigation which had been handled by the firm of
Arthur Andersen & Co. The report further contained a
number of recommendations both on the part of Law

Firm and on the part of the accountants.

It may be doubted that the report itself would be
admissible in evidence at a trial of the Weatherhead-
Diversified case, but it obviously contains a great deal of
material which is relevant to the controversy between
the parties, and might well be extremely useful to
counsel for Weatherhead in discovering and developing

relevant and admissible evidence.

Included in the in camera material that we have
examined are copies of corporate minutes covering
meetings of the Board held from time to time between
early May, 1975 and July, 1976. Those minutes would
be privileged, if at all, only to the extent that they may

reveal privileged matter communicated by Law Firm.

The minutes of many of the meetings refer to the fact
that Law Firm had [**10] been employed, that a report
had been received including recommendations, and that
the recommendations were to be followed. For the most
part, however, the minutes say nothing about what was

in the report or what the recommendations were.

One exception is the minutes of a meeting of the Board
1975, while the

investigation was in progress. Two representatives of

that was held on September 3,

Law Firm attended the meeting and advised the Board
as to the status of the investigation and as to some of

the Law Firm's tentative findings.

The in camera material also includes a memorandum,
1976, from Mr. Woodlief, the

President of Diversified, to all corporate officers and

dated January 30,

heads of subsidiaries and divisions of the company. And
that memorandum reveals to some extent the results of

the investigation.
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Coming now to the issues, it should be kept in mind that
we are dealing with a claim of privilege based on two
separate and distinct rules. The first is the long
HNA®]  that

communications between an attorney and his client are

established rule confidential
absolutely privileged from disclosure against the will of
the client. That rule expresses the "attorney-client"
The [**11] second is that

information or materials assembled by or for a person in

privilege proper. rule
anticipation of litigation or in preparation for trial may be
qualifiedly privileged from disclosure to an opposing
party. That rule is known as the "work product" rule,
and, as indicated, is now covered by Fed. R. Civ. P.
26(b)(3). Both rules are discussed thoroughly in 8
WRIGHT & MILLER, FEDERAL PRACTICE &
PROCEDURE, CIVIL, §§ 2017 and 2021-28.

In the frequently cited case of Unifed States v. United

in 8 WRIGHT & MILLER, op. cit, p. 133, is contained in
Wonneman v. Stratford Securities Co., 23 F.R.D. 2817,
285 (S.D. N.Y. 1959). ". . . HN4["i"] where legal advice

of any kind is sought from a professional legal advisor in

his capacity as such, the communications relevant to
that purpose, made in confidence by the client, are at
his instance permanently protected from disclosure by
himself or by the legal advisor except the protection be

waived."

ﬂﬁ[?] While the privilege, where it exists, is absolute,
the adverse effect of its application on the disclosure of
truth may be such that the privilege is strictly construed.
Radiant Burners, Inc. v. American Gas Ass'n., 320 F.2d
314, 323 (7th Cir. 1963); Underwaler Storage, Inc. v.
United States Rubber Co., 314 F. Supp. 546, 547-48 (D.
D.C. 1970);, United States v. United Shoe Machinery
Corp., supra, 89 F. Supp. at 358.

Shoe Machinery Corp., 89 F. Supp. 357, 358-59 (D.
Mass. 1950), Judge Wyzanski stated the conditions

under which the attorney-client privilege is applicable.

He said:

R ﬂﬁ‘[’f] The privilege applies only if (1) the
asserted holder of the privilege is or sought to
become a client; (2) the person to whom the
communication was made (a) is a member of the
bar of a court, or his subordinate and (b) in
connection with this communication is acting as a
lawyer; (3) the communication relates to a fact of
which the attorney was informed (a) by his client (b)
without the presence of strangers (c) for the
purpose of securing primarily either (i) an opinion
on law or (ii) legal services or (iii) assistance in
[*602] some legal proceeding, [**12] and not (d)
for the purpose of committing a crime or tort; and
(4) the privilege has been (a) claimed and (b) not

waived by the client.

A shorter definition of the privilege, cited with approval

LM["F] In order for the privilege to be applicable, the
parties to the communication in question must bear the
relationship of attorney and client. Moreover, [**13] the
attorney must have been engaged or consulted by the
client for the purpose of obtaining legal services or
advice--services or advice that a lawyer may perform or
give in his capacity as a lawyer, not in some other
capacity. A communication is not privileged simply
because it is made by or to a person who happens to be
a lawyer. 8 WRIGHT & MILLER, op. cit, p. 136. See
Underwater Storage, Inc. v. Unifed States Rubber Co.,
supra; In re Natta, 264 F. Supp. 734, 741 (D. Del. 1967),
affd on other issues, 388 F.2d 215 (3d Cir. 1968),
Georgia-Pacific Plywood Corp. v. United Slates
Plywood Co., 18 F.R.D. 463, 464 (S.D. N.Y. 1956);
Zenith Radio Corp. v. Radio Corp. of America, 121 F.
Supp. 792, 794 (D. Del. 1954).

HN7["F] Whether the parties to a given communication
are, respectively, attorney and client is a question which

ordinarily presents no difficulty. A problem arises,

157


https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-0FK0-0039-M1BT-00000-00&context=1000516&link=clscc2
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8JD7-5212-D6RV-H2NG-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8JD7-5212-D6RV-H2NG-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4V-VS90-003B-24VP-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4V-VS90-003B-24VP-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4V-VS90-003B-24VP-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-0FK0-0039-M1BT-00000-00&context=1000516&link=clscc3
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4V-N2R0-003B-222N-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4V-N2R0-003B-222N-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-0FK0-0039-M1BT-00000-00&context=1000516&link=clscc4
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-0FK0-0039-M1BT-00000-00&context=1000516&link=clscc5
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-2J50-0039-Y1GJ-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-2J50-0039-Y1GJ-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4V-SHY0-003B-33CK-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4V-SHY0-003B-33CK-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4V-SHY0-003B-33CK-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4V-VS90-003B-24VP-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4V-VS90-003B-24VP-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-0FK0-0039-M1BT-00000-00&context=1000516&link=clscc6
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4V-SHY0-003B-33CK-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4V-SHY0-003B-33CK-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4V-RKG0-0054-83H1-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4W-WD30-0039-Y1TS-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3VR5-MKY0-0038-Y0FJ-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3VR5-MKY0-0038-Y0FJ-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4V-SNN0-003B-2009-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4V-SNN0-003B-2009-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-0FK0-0039-M1BT-00000-00&context=1000516&link=clscc7

Page 10 of 14

572 F.2d 596, *602; 1977 U.S. App. LEXIS 12089, **13

however, where the client is a corporation that can
communicate or receive communications only by or
through its human agents. In such a case the question
arises as to whether the privilege extends to
communications by or to all classes of corporate agents
or employees or whether the privilege is limited to
communications [**14] by or to only limited classes of

such agents or employees.

On that question the authorities are clearly divided. The
existing state of the law was stated succinctly by District
Judge Warriner in Virginia Electric & Power Co. v. Sun
Shipbuilding & Dry Dock Co., 68 F.R.D. 397, 400

(E.D.Va. 1975).

M"IT] Two tests exist with respect to whether an
employee of a corporation is a "client" for purposes
of the lawyer-client privilege when dealing with
communications from such employee to the lawyer
for the corporation. The test most widely employed,

apparently is the "control group" test formulated by

the decision in Philadelphia v. Westinghouse
Electric  Corporation, 210 F.  Supp. 483
(E.D.Pa.1962). This test requires that the

communicant be in a position to control or take a
substantial part in a decision about any action to be
taken upon the advice of the lawyer, or that the
communicant be a member of a group having such

authority.

The control group test was rejected in Harper &
Row Publishers, Inc. v. Decker, 423 F.2d 487 (7th
Cir. 1970), affd per curiam by equally divided
Court, 400 U.S. 348, 91 S. Ct 479, 27 L. Ed. 2d
433 (1971). The Decker test holds that an
employee of a corporation, though [**15]not a

member of its control group, is sufficiently identified

with the corporation so that his communication to
the corporation's lawyer is privileged where the

employee made the communication at the direction

of his superiors and where the subject matter upon
which the lawyer's advice was sought by the
corporation and dealt with in the communication
was within the performance by the employee of the

duties of his employment.

[*603] Reference may also be made to the opinion of
District Judge Hamphill in Duplan Corp. v. Deering
Milliken, Inc., 397 F. Supp. 1146, 1163-67 (D. S.C.

1974).

HN.QI?] As to the work product rule, Fed. R. Civ. P.
26(b)(3)in pertinent part provides:

(3) 7rial Preparation: Materials.

Subject to the provisions of subdivision (b) (4) of
this

documents

rule, a party may obtain discovery of

and tangible things otherwise
discoverable under subdivision (b) (1) of this rule
and prepared in anticipation of litigation or for trial
by or for another party or by or for that other party's
representative (including his attorney, consultant,
surety, indemnitor, insurer, or agent) only upon a
showing that the party seeking discovery has
substantial need of the materials in the preparation
of [**16] his case and that he is unable without
undue hardship to obtain the substantial equivalent
of the materials by other means. In ordering
discovery of such materials when the required
showing has been made, the court shall protect
against disclosure of the mental impressions,
conclusions, opinions, or legal theories of an

attorney or other representative of a party

concerning the litigation. . . .

From a reading of Rule 26(b)(3) and of the discussion of
the work product rule appearing in 8 WRIGHT &
MILLER, op. cit., §§ 2021-28, it is at once apparent that
the M"F] qualified immunity or privilege accorded to

"work product" by the rule is to some extent broader
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than the absolute attorney-client privilege that has been
discussed. While the "work product" may be, and often
is, that of an attorney, the concept of "work product" is
not confined to information or materials gathered or
assembled by a lawyer. Further, a communication may
be immune from discovery as work product even though

it was not made to or by a "client" of an attorney.

However, the text of the rule makes it clear that the
M"i“] information or materials sought to be
protected as "work product" must have been obtained
"in anticipation [**17] of litigation or for trial." Otherwise,
the privilege, often referred to as "qualified immunity" is

not available.

With the foregoing in mind, we pass to a consideration
of Diversified's claim of privilege with respect to the

several documents that are in controversy here.

We have no difficulty in upholding the action of the
district court in refusing to accord protection to Law
19, 1975. That

memorandum contained no confidential information. It

Firm's memorandum of June

did little more than reveal the relationship between the
parties, the purpose for which Law Firm had been
engaged, and the steps which the Firm intended to take
in discharging its obligation to Diversified. Such a
document is not privileged. See Colion v. Unifed Siates,
306 F.2d 633, 636 (2d Cir. 1962), cert. denied, 371 U.S.
951, 9 L. Ed. 2d 499, 83 S. Ct 505 (1963); Bailey v.
Meister Brau, Inc., 65 F.R.D. 211, 214-15 (N.D. /.
1972), 8 WRIGHT & MILLER, op. cit, p. 138.

The questions presented with respect to the December,
1975 report of Law Firm are more difficult. We have
concluded, however, that the report is not entitled to
protection on the basis of either attorney-client privilege

or work product immunity.

We [**18]find it unnecessary to decide whether the

persons interviewed by the Firm's representatives

should be considered as "clients" because we are
persuaded that Law Firm was not hired by Diversified to
provide legal services or advice. It was employed solely
for the purpose of making an investigation of facts and
to make business recommendations with respect to the
future conduct of Diversified in such areas as the results
of the investigation might suggest. The work that Law
Firm was employed to perform could have been
performed just as readily by non-lawyers aided to the
extent necessary by a firm of public accountants. Thus
Diversified has failed to satisfy one of the requisites of a

successful claim of attorney-client privilege.

That the contents of the report constituted "work
product" cannot be denied; nor is there any question
that the [*604] the

impressions, conclusions and opinions of those who

report contained mental
wrote it, including their interpretations of what the

interviews with individuals revealed.

However, it is obvious that Law Firm's work was not
done in preparation for any trial, and we do not think
that the work was done in "anticipation of litigation," as
that term is used [**19]in Rule 26(b)(3), although, of
course, all parties concerned must have been aware
that the conduct of employees of Diversified in years
past might ultimately result in litigation of some sort in

the future.

It may be conceded to Diversified that material may be
assembled in "anticipation of litigation" even though no
suit has actually been filed. However, HN7%] the
work product rule does not come into play merely
because there is a remote prospect of future litigation.
Zenith Radio Corp. v. Radio Corp. of America, supra,
121 F. Supp. at 795.

In 8 WRIGHT & MILLER, op. cit., pp. 198-99, it is said:

C HN1.3‘['17] Prudent parties anticipate litigation,

and begin preparation prior to the time suit is
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formally commenced. Thus the test should be
whether, in light of the nature of the document and
the factual situation in the particular case, the
document can fairly be said to have been prepared
or obtained because of the prospect of litigation.
But the converse of this is that even though
litigation is already in prospect, there is no work
product immunity for documents prepared in the
regular course of business rather than for purposes

of the litigation.

Law Firm's investigation was not made and its report
[**20] was not prepared because of any prospect of
litigation involving Diversified. Law Firm was employed
simply because the Board of Directors of Diversified
wanted to know what actually had been going on and
wanted to frame policies and procedures that in the
future would protect it against repetitions of the prior
misdeeds, if any, of its employees committed in the

past.

As to the corporate minutes involved in the case, little
need be said. Those minutes were not privileged in
themselves, and since the report of Law Firm is not
privileged, the minutes are not privileged to the limited
extent to which they may disclose contents of the

memorandum and report.

Since we conclude that the materials are not privileged,
we do not reach the question of waiver raised by

Weatherhead, which is a serious one. '

The petition for the writ of mandamus is denied.

"We would be reluctant to hold that HN14["I‘“] voluntary
surrender of privileged material to a governmental agency in

obedience to an agency subpoena constitutes a waiver of the

private litigation in which the material is sought to be used

against the party which yielded it to the agency.

Concur by: HEANEY

Dissent by: HEANEY [**21]

Dissent

HEANEY, Circuit Judge, concurring and dissenting.

| agree that we should consider the petition for
mandamus on its merits. | am, moreover, convinced
that Diversified did not waive its lawyer-client privilege
by voluntarily surrendering privileged material to the
SEC in obedience to a subpoena from that agency. "A
waiver of the privilege must occur in the same
proceeding in which it is sought to be invoked." United
States v. Goodman, 289 F.2d 256, 259 (4th Cir.),
vacated and remanded on other grounds, 368 U.S. 14,
7 L Ed 2d 75 82 S. Ct 127 (1961), Bucks County
Bank & Trust Company v. Storck, 297 F. Supp. 1122,
1123 (D. Hawaii 1969); 8 Wigmore on Evidence § 2276
at 470-472 (McNaughton rev. 1961). But see Supreme
Court Standard 511; /n Re Penn Ceniral Commercial

Paper Lifigation, 61 F.R.D. 453, 464 n.25 (S.D.N.Y.
1973).

| disagree, however, with the majority's holding that no
lawyer-client privilege existed as to the June 19, 1975,
memorandum of Wilmer, Cutler & Pickering, to the
December, 1975, report of Wilmer, Cutler & Pickering
and to the minutes of the Board of Directors of
September 3, 1975, to the [*605] [**22] extent that
they from the law firm's

contained excerpts

memorandum or report.

The majority opinion is, in my view, contrary to Supreme
Court Standard 503 relating to the lawyer-client privilege

which reads, in relevant part, as follows: !

"Even though Congress failed to adopt Supreme Court
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(a) Definitions.--As used in this rule:
(1) A "client"

corporation, association, or other organization or

is a person, public officer, or
entity, either public or private, who is rendered
professional legal services by a lawyer, or who
consults a lawyer with a view to obtaining
professional legal services from him.

(3) A "representative of the lawyer" is one employed
to assist the lawyer in the rendition of professional
legal services.

(4) A communication is "confidential" if not intended
to be disclosed to third persons other than those to
whom disclosure is in furtherance of the rendition of
professional legal services to the client or those
reasonably necessary for the transmission of the

communication.

General

(b)

privilege to refuse to disclose and to prevent any

rule of privilege.--A client has a

other person from disclosing confidential
communication made for the purpose of facilitating
the rendition of professional legal services to the
[**23] client, (1) his

representative and his lawyer's

between himself or
lawyer or his
representative, or (2) between his lawyer and the
lawyer's representative, or (3) by him or his lawyer
to a lawyer representing another in a matter of

common interest, or (4) between representatives of

Standard 503 as part of the Federal Rules of Evidence, it still
serves as a useful guide to the law of privileges to be applied
in the federal courts. The standard, with a few minor
exceptions, is a restatement of the lawyer-client privilege at
common law. MclLaughlin, 7he Treatment of Attorney-Client
and Related Privileges in the Proposed Rules of Evidence for
the Unifed Stafes District Courts, 26 The Record 31 (1971).
[**24] "Consequently, despite the failure of Congress to enact
a detailed article on privileges, Standard 503 should be
referred to by the courts." 2 Weinstein's Evidence P503[02] at
503-17 (1975).

the client or between the client and a representative
of the client, or (5) between lawyers representing

the client.

Under the the

communications between the lawyer and the client for

standard, privilege extends to
the purposes of obtaining legal services or advice.
Advisory Committee Note to Supreme Court Standard
503. The client need not be involved in litigation for the
privilege to attach. See 8 Wigmore on Evidence §§

2294-2295 (McNaughton rev. 1961).

Wilmer, Cutler & Pickering was retained by Diversified
in order to obtain professional legal services. The
corporation sought and indeed received something
infinitely more important than a report from a lay
investigator or a detective. The law firm submitted a
comprehensive report detailing specific conduct
considered by it to be violative of the law and
characterizing various employees of the corporation as
being cooperative or uncooperative with its
investigation. The report contained recommendations as
to a course of conduct to be followed by Diversified to

avoid future violations of the law.

The Association of the Bar of the City of New York
stated, in 1970, that "rules of evidence should not result
in discouraging communications to lawyers made in a
good faith effort to promote compliance with the
complex laws governing corporate activities." Report of
the Committee on Federal Courts of the Association of
the Bar of the City of New York, 43-45, May, 1970,
quoted in 2 Weinstein's Evidence, para. [**25] 503[01]
at 503-12, n.1.

are acting

| agree with this observation. Lawyers
in a professional capacity when they

undertake a comprehensive examination of a
corporation's activities in order to determine whether the
corporation is operating in accordance with the law and
make recommendations on how to avoid illegal activities

in the future. This is true whether or not the legal firm
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conducting the investigation is expected to engage in

litigation.

Since, unlike the majority, | am persuaded that the law
firm was retained by [*606] Diversified to provide legal
services or advice, it is necessary to determine whether
the Diversified employees interviewed by the law firm, or
its representatives, should be considered to be "clients"
of the law firm. There are two principal approaches to
this question. Under one approach, the lawyer-client
privilege is limited to only those communications by and

2

to the control group of the corporation. City of

Philadelphia v. Westinghouse Electric Corp., 210 F.

Supp. 483 (E.D. Pa.), mandamus and prohibition denied
sub nom. General Electric Co. v. Kirkpatrick, 312 F.2d
742 (3rd Cir. 1962), cert. denied, 372 U.S. 943, 9 L. Ed.
2d 969, 83 S. Ct. 937 (1963). This [**26] approach is

not a realistic one and was expressly rejected by the

Seventh Circuit in Harper & Row Publishers, Inc. v.
Decker, 423 F.2d 487 (7th Cir. 1970), affirmed by an
equally divided Court, 400 U.S. 348, 27 L. Ed. 2d 433,
91 8. Ct. 479 (1971). | would adopt the Seventh Circuit
approach together with modifications suggested in 2
Weinstein's Evidence P503(b) [04] (1975). | would first

require the corporation to show that the lawyer was

acting as a legal adviser when the communication was
made. The mere receipt by a lawyer of a routine report
would not make the communication privileged. Second,
| would require that the subject matter of the
communication be the performance by the employee of
the duties of his employment. This would remove from
the scope of the privilege any communication which is

within the employee's knowledge solely because he

2The control group approach was followed in the first draft of
Rule 503, but was deleted in the second draft because of
[**27] the 4-4 split in the Supreme Court on the issue in
Decker v. Harper & Row Publishers, Inc., 400 U.S. 348, 27 L.
Ed. 2d 433, 91 S. Ct. 479 (1971).

happened to witness or observe an event. Third, the
corporation must establish that the communication was
not disseminated beyond those with the need to know. |

think it is clear that all of the requirements are met here.

In my judgment, justice will be furthered if we extend
the lawyer-client privilege to situations of this type. It will
encourage corporations to seek out wrongdoing in their
own house and to do so with lawyers who are not only
professionally trained but who are obligated by their

code of ethics to make a thorough and complete report.

End of Document
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TEACHERS INSURANCE AND ANNUITY
ASSOCIATION OF AMERICA, Plaintiff, v. SHAMROCK
BROADCASTING COMPANY, INC., Defendant

Core Terms

disclosure, documents, waived, investigations, attorney-
client, confidentiality, cases, subpoena,
communications, purposes, disclosing, reservation,
involuntary, encouraged, cooperation, principles, Loans,
waiver of the privilege, outside counsel, right to assert,
public policy, proceedings, instances, Pictures, grounds,

parties, courts

Case Summary

Procedural Posture

Defendant moved to compel plaintiff to produce certain
documents in the United States District Court for the
Southern District of New York, alleging plaintiff had
waived attorney-client privilege with respect to the
documents, since plaintiff had turned them over to a
governmental agency in response to the agency's

subpoena.

Overview

Plaintiff filed suit against defendant to recover damages

for defendant's failure to honor plaintiff's exercise of
defendant's stock warrants at an exercise price plaintiff
felt it was entitled. Defendant asserted an affirmative
defense that the overall agreement of the warrant
exercise price violated securities laws and common law.
To support its argument, defendant sought to compel
production of certain plaintiff's documents, asserting that
plaintiff had voluntarily waived any attorney-client
privilege when it turned over the documents to the
Securities Exchange Commission (SEC), in response to
the agency's subpoena. The court found that plaintiff
may have waived the privilege since plaintiff did not
object to the subpoena on the grounds of privilege. If
there was an absence of a claim of confidentiality it
would render plaintiff's production and disclosure of the
documents to the SEC voluntary. As such, plaintiff's
voluntary waiver would bar plaintiff's assertion of the

attorney-client privilege.

Outcome

The court held that plaintiff may have waived the
attorney-client privilege by not obtaining a protective
order when turning over documents to the SEC, if
plaintiff did not stipulate or expressly reserve a claim of
privilege. There was to be a hearing on if the documents
were privileged, which documents were turned over to
the SEC, and whether express claims of confidentiality

were made as to the documents at the time they were
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so disclosed.
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Evidence > Privileges > General Overview
HN7[1"..] Privileges, Attorney-Client Privilege

When a party discloses part of an otherwise privileged
communication, he must in fairness disclose the entire
communication, or at least so much of it as will make
the disclosure complete and not misleadingly one-sided.
Thus, the disclosure of only part of a document or some
of a series of documentary communications has been
deemed an involuntary waiver of the privilege with
respect to so much of the undisclosed document or

documents as will make the disclosure complete.

Counsel: [**1] Kaye, Scholer, Fierman, Hays &
Handler, New York City, for plaintiff; Sheldon Oliensis,
Milton Sherman, Karen E. Katzman, New York City, of

counsel.

Hall, McNicol, Hamilton, Clark & Murray, New York City,
for defendant; Ronald S. Herzog, Barbara A. Mentz,

New York City, of counsel.

Opinion by: CONNER

Opinion

[*639] OPINION AND ORDER

This case is presently before the Court on the motion of

defendant Shamrock Broadcasting Company, Inc.
("Shamrock") to compel plaintiff Teachers Insurance and
Annuity Association of America ("Teachers") to produce
certain documents, Rule 37(d), F.R.Civ.P. At issue is

whether Teachers waived the right to assert the

attorney-client privilege with respect to documents
which it previously turned over to the Securities and
Exchange Commission ("SEC") in response to an
agency subpoena. For purposes of this motion, it has

been assumed that (1) absent a waiver, the attorney-

client privilege would attach to the documents sought;
(2) all the documents sought were in fact turned over to
the SEC; and (3) Teachers turned them over without
making any express claims of confidentiality or attorney-

client privilege.
Background

Teachers brought this action [**2] initially against the
Starr Broadcasting Group, Inc. ("Starr") to recover
damages for Starr's failure to honor Teachers' exercise
of two Starr stock warrants at the exercise price to
which Teachers contended it was entitled. After the
lawsuit was commenced, Starr merged with Shamrock;
the parties subsequently agreed to substitute Shamrock

for Starr as the defendant in this action.

Shamrock asserts as an affirmative defense that the
warrant exercise price claimed by Teachers, Starr's
primary lender, was granted to Teachers by Starr only in
the context of an overall agreement violative of the
Starr

Teachers, in

securities laws and of common-law principles.
that that
conspiracy with four individual principals and directors of
Starr,

unprofitable movie theatre and other investments made

avers under agreement,

consented to Starr's acquisition of certain
by those directors in return for an increase in the rate of
return on Teachers' outstanding loans to Starr and a
reduction in the exercise price of Starr stock warrants
already held by Teachers. The 1975 transactions in
which Starr acquired the investments of its four directors
[*640] were the subject of an SEC investigation;
in [**3] the course of that investigation, the SEC issued
a subpoena on September 22, 1976 requiring Teachers
to produce:
"(for the period January 1, 1970 to the present, all
records, statements and documents, including but
not limited to correspondence, notes, memoranda,
loan office credit files, agreements and proposed
agreements, account

contracts, applications,
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information, studies, reports, statements of account,
minutes of any loan committee or executive

committee meetings, financial statements,
appraisals, telephone logs, appointment calendars,
cancelled checks, deposit slips and all other
papers, records and documents, and drafts of any
of the foregoing which relate directly or indirectly to
any of the following:

"1. Loans to the Starr Broadcasting Group, Inc. and
its subsidiaries and affiliates;

"2. Loans to any present or former officers or
directors of the Starr Broadcasting Group, Inc.;

"3. Loans to Ryder Pictures, Inc.;

"4. Loans to Bryan Pictures, Inc.;

"5. Loans to Sitco Ltd. (the limited partnership
through which, Shamrock alleges, the four Starr
officers and directors acquired the movie theatres
and other investment properties [**4] later
transferred to Starr); and
"6. All other accounts (other than ordinary checking
accounts) maintained by or in which there is a
beneficial interest, for individuals or other entities
affiliated with the Starr Broadcasting Group, Inc., its
officers and directors; Ryder Pictures, Inc.; Bryan
Pictures, Inc.; or Sitco, Ltd."
The subpoena further recites that the SEC may seek a
court order directing compliance should Teachers not
produce the documents called for; that the information
sought was to be used "principally for the purpose of
investigating possible violations of the federal securities
laws"; and that the information obtained might also be
used "(in) any proceeding where the Federal securities
laws are in issue or in which the Commission or past or
present members of its staff is a party or otherwise

involved in an official capacity.” '-

1 In 1979, the SEC filed a complaint in the United States
District Court for the District of Columbia charging Starr, its

[**B] Discussion

Because the case law is in apparent conflict as to
whether a disclosure of material protected by an
attorney-client privilege to an investigating government
agency constitutes waiver of the privilege, | will review

the cases and underlying principles in some detail.

Wigmore summarizes the general principle of the

attorney-client privilege as follows:

"(1) Where legal advice of any kind is sought (2)
from a professional legal advisor in his capacity as
such, (3) the communications relating to that
purpose, (4) made in confidence (5) by the client,
(6) are at his instance permanently protected (7)
from disclosure by himself or by the legal advisor,
(8) except the protection be waived." VIII Wigmore,

Evidence § 2292 (McNaughton rev. ed. 1961).

LM[?] The purpose of the privilege is to encourage full
and frank discussions between attorney and client, and
thus aid the attorney in giving advice to the client, aid
the client in complying with the law, and serve the
overall public interest

in ensuring adequate legal

representation for litigants and encouraging knowledge
United States, 449 U.S. 383, 101 S. Ct. 677, 66 L. Ed.
2d 584 (1981); In re Horowitz, 482 F.2d 72, 871 (2d
[*641] Cir.), cert. denied, 474 U.S. 867, 94 S. Ct. 64,
38 L. Ed. 2d 86 (1973). LM["F] Because the privilege

of and [**6] compliance with the law.

directors, including the four officer-directors whose investment
holdings were transferred to Starr, and a bank which had
financed acquisitions by Sitco, Ltd., the four officer-directors'
investment vehicle, with violations of Section 17(a) of the
Securities Act of 1933, Sections 7, 10(b), 13(a), 13(d), 14(a)
and 16(a) of the Securities Exchange Act of 1934, applicable
regulations issued under those sections, and Regulation G of
the Federal Reserve Board. That lawsuit was terminated by a
consent decree without any admission of liability by the

defendants.
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be

discoverable, and thus Ilimits the opposing party's

covers materials which otherwise would

access to evidence, it is to be construed as narrowly as
is consistent with its purpose.

F.2d at 87, In re Grand Jury Subpoena, 81 F.R.D. 691,
693 (S.D.N.Y.1979); VIIl Wigmore, Evidence § 2192.

Horowitz, supra, 482

M"F} One of the most critical attributes of the
privilege is that it protects only communications which
the client has made in confidence and has kept
confidential. Horowitz, supra, 452 F.2d at 87-82 (ruling

that clients waived privilege by submitting to their

accountants records which included privileged matter: "It
is not asking too much to insist that if a client
wishes [**7]
circumstances, he must take some affirmative action to
preserve confidentiality," /d. at 82). Thus, M"F] if a

third party is present when a communication is made,

to preserve the privilege under such

no privilege attaches, see McCormick on Evidence
(1972 ed.) § 91 and cases cited therein. And HNA®] if
a client voluntarily discloses an oral communication or
makes public a document containing a communication
otherwise privileged, he is held to have waived the
privilege.
Stotler, 87 F.R.D. 358 (N.D./l.1980); United States v.
Aronoff, 466 F. Supp. 855 (S.D.N.Y.1979). However,
LM[?] disclosure is not a waiver if it is compelled by
court order, 7ransamerica v. IBM, 573 F.2d 646, 657
(9th Cir. 1978) (Waterman, J.); Duplan Corp. v. Deering

Horowitz, supra, R. J. Hereley & Son v.

VIII Wigmore, Evidence, § 2327. As a

corollary to this principle, courts have ruled that HN7[?]

that party.

when a party discloses part of an otherwise privileged
communication, he must in fairness disclose the entire
communication, or at least so much of it as will make
the disclosure complete and not misleadingly one-sided.
Thus, the disclosure of only part of a document or some
of a series of documentary communications has been
deemed an "involuntary waiver" of the privilege with
respect to so much of the undisclosed document or
documents as will make the disclosure complete.

Herely, supra;, Aronoff, supra.

Certain cases have suggested an additional gloss to

discussions of both voluntary waiver [**9] and
involuntary waiver, or forced disclosure for the sake of
completeness: that because cooperation  with

government investigations should be encouraged, and
because application of normal principles of waiver to
disclosures made to government investigating agencies
might discourage such disclosure, normal waiver
principles should be applied only if a ruling that the
disclosing parties had waived the privilege would not
adversely affect the government's ability to investigate.
See, e.qg., Diversified Industries, Inc. v. Meredith, 572
F.2d 596, 611 (8th Cir. 1977) (investigations by
independent outside counsel into allegations of
corporate misconduct should be encouraged); Byrnes v.

IDS Really Trust, 85 F.R.D. 679 (S.D.N.Y.1980); In re

Milliken, 397 F. Supp. 1146 (D.S.C.7975), or made
pursuant to a stipulation reserving [**8] the right to
assert the privilege, /BM v. United Stafes, 471 F.2d 507

Grand Jury Subpoena dated July 13, 1979, 478 F.
Supp. 368 (E.D.Wis.1979), Duplan v. Deering Milliken,
supra, 397 F. Supp. at 7163. Other cases, however,

(2d Cir. 1972).

Another attribute of the privilege is that it cannot be
used "as a sword," offensively i. e., that a party cannot,
by selective invocation of the privilege, disclose
documents or give testimony favorable to that party

while failing to disclose cognate material unfavorable to

have rejected this reasoning. See /n re Weiss, 596 F.2d
1185 (4th Cir. 1979); In re Penn Central Commercial
Paper Litigation, 61 F.R.D. 453 (S.D.N.Y.1973).

Analytically, the present motion concerns "voluntary
waiver" [**10] by full disclosure, not an "involuntary
waiver" based on the completeness rule, since it has

been stipulated for purposes of the motion that all the
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documents defendant seeks were disclosed in full to the
SEC in response to the 1976 SEC subpoena. To be
considered are (1) whether plaintiff's disclosure to the
SEC was in fact voluntary, and thus represented [*642]
a decision by Teachers that it had no interest in keeping
these particular communications confidential, and (2)
whether, even if Teachers voluntarily waived its right to
assert the privilege at the time it turned over the
documents to the SEC, this Court should, for reasons of
public policy, disregard the usual strict construction of
the waiver doctrine as applied to the attorney-client
privilege and deem the privilege to have been waived

only for purposes of the SEC investigation.

1. Voluntariness of Waiver

On this record, there is no basis for concluding that
Teachers' disclosure to the SEC was involuntary or
compelled.  While Teachers made the disclosure
pursuant to an agency subpoena, Teachers could have
objected to the subpoena on grounds of privilege, see,
e.g., Osterneck v. E. T. Barwick Industries, 82 F.R.D.
81, 83 (N.D.Ga.1979); [**11] cf.

(stipulation on waiver of privilege discussed between

Aronoff, supra

United States Attorney and client in securities-related
investigation); 77 C.F.R. § 200.80-.83 (provisions for

asserting claim of confidentiality to cover Freedom of

Information Act requests for documents produced to the
SEC). Instead, Teachers chose to produce the material
requested without objection. This is not analogous to

the court-ordered disclosure in 7ransamerica, supra, or

Duplan, supra, nor to the appearance of federal agents
on the disclosing parties' premises which was deemed
potentially coercive in United States v. New Wrinkle,
1954 Trade Cases P 67,883 (S.D.Ohio 1954), cited in
Duplan, supra. The production and disclosure were

voluntary.

2. Limitation of Waiver

As indicated above, this issue turns on whether the
public interest in securing ready compliance with SEC
subpoenas overrides the public interest in encouraging
full and complete discovery by limiting invocation of the
attorney-client privilege to those instances in which it will
which the client has

protect communications

consistently sought to keep private.

This [**12] issue should first be distinguished from that
raised in certain cases cited by the parties which
discuss waiver in the context of a request or demand for
underlying or background documents after a client has
disclosed a report or summary to the SEC. There, the
issue is completeness, or involuntary waiver, and
decisions have turned on considerations of fairness, i.
e., how much additional material need be disclosed to
make the communication already disclosed complete or
not misleading, and the ability of the requesting party to
gain the desired documents elsewhere. See, e.g., the
decisions of the lower courts in Upjohn, supra, on the
waiver issue (an issue not raised in that case before the
Supreme Court) at 600 F.2d 1223, 1227 and n.12 (6th
Cir.  1979), 78-1 US.T.C. P 9437
(W.D.Mich.1978); In re Grand Jury dated July 13, 1979,

supra (when report discussing interviews turned over to

and at

SEC, privilege not waived as to interview notes
themselves); Byrmes v. IDS Realty Trust, 85 F.R.D. 679,
689 (S5.D.N.Y.1980); see also Memorandum and Order
of Magistrate Harold J. Raby, dated December 28,
1979,

"submission (to the SEC) of materials relating to " the

in Byrnes at 3 (issue[**13] whether prior
documents sought in Byrnes amounted to a waiver)

(emphasis added).

In three cases cited above, Diversified, In re Penn
Central and Aronoff, courts have specifically considered
whether voluntary disclosures of communications to the
SEC waived the privilege for purposes of later civil
litigation in which production of those communications

was sought.
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In Aronoff, the court reached the issue of what
communications had actually been disclosed to the SEC
and determined that a waiver would occur only with
respect to the precise disclosures made, /d. at 858-60.
It did not reach the issue of whether a public policy
rationale would bar the use of direct disclosures to the

SEC in subsequent proceedings.

In In re Penn Central, then Chief Judge Edelstein of this

district was supervising consolidated discovery
proceedings in private securities law actions brought by
purchasers of Penn Central commercial paper [*643]
prior to the Penn Central bankruptcy. Plaintiffs sought
to compel production of transcripts of certain testimony
before the SEC and documents previously submitted to
the SEC by counsel to The First Boston [**14]
Corporation, managing underwriters of an offering in
which the syndicate included the principal defendant.
The testimony and documents had been supplied to the
SEC in response to a request by SEC investigators.
Plaintiffs contended that counsel's failure to assert the
priviiege on behalf of his client before the SEC
constituted an absolute waiver of the privilege.
Defendant maintained that the privilege had not been
waived on two grounds. The first was that "as a matter
of public policy," disclosure in a nonpublic SEC
investigation should not be deemed to be a waiver
because, if it were deemed a waiver, "parties will be
reluctant to cooperate with government authorities in
such investigations." /d. at 462. The second was that
disclosing counsel only consented to a limited waiver for
/d. at 462-63.

Judge Edelstein ruled generally that since no claim was

purposes of the SEC investigation.

made that the disclosure was not voluntary or made
the

privilege would, under usual standards, have been

without an opportunity to claim the privilege,

waived; that the public policy argument concerning

encouragement of government investigations was

contrary to the weight of authority limiting [**15] the

instances of application of the privilege to those
instances in which secrecy and confidentiality have
been maintained; and that allowing invocation of the
privilege as to counsel's disclosures to the SEC would,
in effect, be to permit selective waiver of the privilege, in
the

completeness. /d. at 464 and n.26. In denying specific

violation of requirements of fairness and
claims of privilege for the documents turned over to the
SEC, he relied on, inter alia, United States v. Krasnov,
143 F. Supp. 184 (E.D.Pa. 1956), affd, 355 U.S. 5, 78 S.
Ct 34, 2 L. Ed. 2d 27 (1957), in which the court ruled

that when documents had been produced in response to

a grand jury subpoena without any claim of attorney-
client privilege, the privilege was waived. 743 F. Supp.
at 190-91.

In Diversified, the issue before the court was whether a
corporate defendant, Diversified Industries, had waived
its right to assert the privilege with respect to a
memorandum and report prepared by a law firm hired
by the corporation to investigate the corporation's
establishment of a "slush fund" and instances of
reported bribery with slush fund monies and minutes of
the [**16] discussing the
memorandum and subsequent report. All of these

documents had been turned over to the SEC without

board of directors

protest in response to an agency subpoena issued
during an SEC investigation into the affairs of the
corporation. Anticipating the decision of the Supreme
Court in Upjohn, the Eighth Circuit, sitting en banc, ruled
that the report and the relevant portions of the corporate
minutes were privileged. The court then determined that
the corporation, by turning these documents over to the
SEC, had waived the privilege only for purposes of the
SEC investigation itself, not for purposes of subsequent

litigation:

"As Diversified disclosed these documents in a
separate and nonpublic SEC investigation, we

conclude that only a limited waiver of the privilege
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occurred. See Bucks County Bank & Trust
Company v. Storck, 297 F. Supp. 1122
(D.Haw.1969). Cf. United States v. Goodman, 289
F.2d 256, 259 (4th Cir.), vacated on other grounds,
368 US. 14 (82 S. Ct 127, 7 L. Ed. 2d 75) ...

(1961). To hold otherwise may have the effect of

thwarting the developing procedure of corporations
to employ independent outside counsel [**17] to
investigate and advise them in order to protect

stockholders, potential stockholders and customers.

"In concluding, we note that the litigants are not
foreclosed from obtaining the same information
from non-privileged sources. Litigants may still
examine business documents, depose corporate
(and)

obtain preexisting documents and financial records

employees and interview nonemployees,
not prepared by Diversified for the purpose of
communications with the law firm in confidence."
572 F.2d at 611.

[*644] In Bucks County, cited in Diversified, the court
ruled that a client did not waive the attorney-client
privilege by testifying at a suppression hearing in a
criminal prosecution of the client. The court construed
all testimony given at such a hearing as nonpublic, i. e,
intended to remain undisclosed, since the evidence
adduced at a suppression hearing "... is not usable
against the defendant even in the criminal case in chief
in connection with which a return of property or
suppression of evidence is sought." 297 F. Supp. at

1123.

In Goodman, supra, the second case relied on by the

Diversified court, the privilege whose [**18] waiver was

at issue was the Fifth Amendment privilege against self-

incrimination. The court there ruled that a defendant's
prior disclosure to investigating officials in connection

with an earlier legal proceeding does not constitute a

waiver of the Fifth Amendment privilege with respect to

a subsequent legal proceeding.

In Byrnes and In re Grand Jury Subpoena dated July
13, 1979, the courts, when faced, as noted above, with
the different legal issue of whether partial disclosure
required complete disclosure of all privileged
communications on the subject matter on fairness
grounds, indicated in dicta that even as to the
documents or testimony actually furnished to the SEC,
the privilege should not be deemed to have been
waived for purposes of later proceedings. Judge
Tenney in Byrnes stated that, because of the posture of
the case, he was obliged to follow Eighth Circuit law, i.
e., Diversified ; but that, in any event, he would rule that
disclosure to the SEC was not an absolute waiver
because "voluntary disclosures to agencies should be
encouraged rather than requiring that agency requests
or subpoenas be fought to the hilt," 85 F.R.D. at 689. In

the Wisconsin grand [**19] jury case, the court stated:

"... I do not believe that limited release of the report
to the Securities and Exchange Commission, the
Internal Revenue Service and New York grand jury
should preclude the corporations from asserting the
privilege as to the notes (interview notes taken by
outside  counsel retained to investigate
"questionable payments' by corporate employees).
It is apparent that voluntary cooperation with the
Securities and Exchange Commission or with an
Internal Revenue Service or grand jury investigation
would be substantially curtailed if such cooperation
were deemed to be a waiver of a corporation's

attorney-client privilege." /d. at 372-73.

In /n re Weiss, 5696 F.2d 1185 (4th Cir. 1979), the Fourth

Circuit declined to follow Diversified and cited In re Penn

Central in ruling that when a lawyer had been given
permission by his clients to testify in a private SEC

investigation about certain otherwise privileged matters,
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the privilege had been waived, and the attorney could

be compelled to testify on those matters in a

subsequent grand jury proceeding.

Finally, in the analogous area of waiver of work-product
impliedly [**20]

rejected the Diversified rationale by indicating that that

immunity, recent decisions have
privilege could be waived by disclosure to investigating
government agencies if the disclosure was inconsistent
with the maintenance of secrecy from the disclosing
party's adversary. United States v. AT&T, 1980-2 Trade
Cases P 63,533 (D.C.Cir.1980); Litton v. AT&T, No. 76
Civ. 2512 (WCC), opinion dated October 24, 1980; GAF
Corp. v. Eastman Kodak, 85 F.R.D. 46 (S.D.N.Y.1979).

These cases have recognized that the work-product

priviliege could be maintained if disclosure were
conditioned by a stipulation of confidentiality or if
subsequent use of the documents were limited by a
protective order covering the initial production, see
United States v. AT&T. They did not suggest that the
policy consideration of encouraging cooperation with
government

investigations should limit findings of

waiver.

After considering the general principles outlined in

Horowitz, Wigmore and McCormick, the specific
decisions on waiver as a result of production to the
SEC, and the underlying policy arguments, | am of the
opinion that disclosure to the SEC should be deemed to
[*645]

client [**21] privilege unless the right to assert the

be a complete waiver of the attorney-

privilege in subsequent proceedings is specifically

reserved at the time the disclosure is made.

As both Wigmore and McCormick indicate, the very
rationale of the privilege rests on the consideration that
the matters for which the privilege is sought are private.
In Horowitz, Judge Friendly reaffirmed that the client
must take pains to ensure that the confidentiality of the

communications has been preserved before he may

invoke the privilege. This consideration underlies the
rejection of the public policy argument for limited waiver

in In re Penn Central.

Diversified, the only case directly on point in opposition
to In re Penn Central, does not advance any compelling
reason for overriding this basic attribute of the attorney-
client privilege. First, the two cases relied upon in
Diversified, Bucks County and Goodman, do not appear
to compel a ruling in this case that the privilege was not
absolutely waived. The SEC investigation here, while
"nonpublic" in the sense that information gathered by
the SEC was not immediately made part of a public
record, was nevertheless a proceeding which could
quite possibly result in litigation, as the subpoena [**22]
itself indicated. In addition, under the applicable
regulations, the information gathered would be made
public at the close of the proceeding unless a Freedom
of Information Act confidentiality request were made.
Thus, the SEC proceeding did not have the private
nature which the court in Bucks County found to exist
with respect to a suppression hearing. Moreover, Bucks
County's ruling rests on an analogy to the policy
grounds protecting a criminal defendant's right to press

Fourth and Fifth Amendment challenges to the

introduction of evidence without waiving the privilege
against self-incrimination at trial. Goodman, the other
case cited in Diversified, rests on the principle that a

party only waives the Fifth Amendment privilege against

self-incrimination by a disclosure in the legal proceeding
in which the privilege is claimed, i. e., that waiver of that
privilege in one proceeding does not constitute an
absolute waiver of the privilege for subsequent
proceedings. Such constitutional considerations limiting
application of usual waiver principles are not implicated

here, where no Fourth Amendment protections apply

and where no possible self-incrimination has been

suggested.

[**23] Second, the reliance of the Diversified court on
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the need to encourage hiring of outside counsel to
investigate suspected instances of corporate conduct is

inapposite here.

Diversified's third rationale, that the availability of the
desired information elsewhere should preclude a
determination of waiver with respect to documents
actually turned over to the SEC, is unpersuasive here.
Such a consideration is analytically appropriate to the
fairness test to be applied in the partial disclosure or
involuntary waiver situation, see VIII Wigmore § 2327,
where the concern is that the opposing party obtain a
There, the

court need not rule that "involuntary waiver" has

complete version of the communication.

occurred if the opposing party has access to the
This,

however, is a complete disclosure situation; the issue is

complete communication through other sources.

not whether the opposing party has a fair picture of the
but the
confidentiality of the communication integral to the
The

availability of the information from sources other than

nature of the communication, whether

attorney-client privilege has been breached.

the disclosing party has no bearing on whether the

disclosing party [**24] has preserved the confidentiality

of the communication. 2-

Finally, it is not apparent to this Court that, as suggested
in Diversified, Byrnes, and the Wisconsin grand jury
case, a ruling that waiver has occurred in those cases
[*646] where the disclosing party has simply turned
over material to the SEC without reservation will have
so deleterious an effect on the SEC's ability to
that this consideration

investigate should wholly

2. This discussion is equally applicable to Bymes, 85 F.R.D. at

689, where the Court indicated approval of a general limited
waiver standard in a partial or incomplete disclosure case and
then suggested that the limited waiver principle would be

applied only if it were supported by considerations of fairness.

outweigh the usual limited application of the attorney-
client privilege. The courts in those three cases appear
to have assumed that only two treatments of the waiver
issue exist: (1) absolute waiver at the time of disclosure,
potentially discouraging corporate [**25] cooperation
with the SEC (or as in Diversified, corporate-sponsored
investigations by outside counsel) or (2) no waiver
whatsoever for purposes of subsequent litigation.
However, a third alternative exists, as suggested both in
cases discussing the attorney-client privilege, see

Aronoff, supra; Osterneck, supra, In re Penn Central,

supra, and in cases discussing the work-product

privilege, see United States v. AT&T, supra : waiver only

if the documents were produced without reservation; no
waiver if the documents were produced to the SEC
under a protective order, stipulation or other express
reservation of the producing party's claim of privilege as
to the material disclosed. It does not appear that such a
reservation would be difficult to assert, nor that it would
substantially curtail the investigatory ability of the SEC,
as such stipulations or protective orders have clearly
been used in investigations by the SEC, Justice
Department and United States Attorneys, and as the
SEC regulations provide for designation of documents
turned over as confidential under the Freedom of
Information Act, analogous to a reservation of
confidentiality [**26] for purposes of the attorney-client
privilege. Moreover, a contemporaneous reservation or
stipulation would make it clear that, as required in
Horowitz, the disclosing party has made some effort to
preserve the privacy of the privileged communication,
rather than having engaged in abuse of the privilege by
first making a knowing decision to waive the rule's
protection and then seeking to retract that decision in

connection with subsequent litigation.

Accordingly, the Court will not rule that Teachers has
not waived the privilege as a matter of law; and must

reach the specific privilege, disclosure and reservation
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issues assumed for purposes of this motion. The
parties shall contact the Court within five days of the
date of this Opinion and Order to arrange referral to a
Magistrate, for hearing and determination, of the specific
issues of whether the documents sought were in fact
privileged, which documents were turned over to the
SEC, and whether express claims of confidentiality were
made as to the documents turned over at the time they

were so disclosed.

SO ORDERED.

End of Document
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Weil Ceramics & Glass, Inc. v. Work

United States District Court for the Eastern District of New York

February 18, 1986, Decided ; February 19, 1986, Filed

Nos. 83 CV 4149, 84 CV 1964 (Glasser, J.)

Reporter
110 F.R.D. 500 *; 1986 U.S. Dist. LEXIS 29240 **

WEIL CERAMICS & GLASS, INC., a New York
corporation, Plaintiff, v. Edward WORK, an Individual;
Dolores Work, an Individual; Karen-Leslie Co., a
Partnership and Karen-Leslie Co., Inc., a New York
corporation, Defendants. KAREN-LESLIE CO., INC., a
New York corporation, Counterplaintiff, v. DISENOS
ARTISTICOS E INDUSTRIALES, S.A., a Spanish
corporation; Weil Ceramics and Glass, Inc., a New York
corporation and Lladro, S.A., a Spanish corporation,

Counterdefendants

Core Terms

PRIVILEGED, legal advice, attorney-client, documents,
transmittal, seek legal advice, patent, communications,
preparation, discovery, figurines, trademark, advice,
cases, confidentiality, parties, community of interest,

infringement, disclosure

Case Summary

Procedural Posture
Defendants, individual corporate officers, a corporate
reseller, a corporate copyright owner and a corporate
manufacturer, sought an in camera review of documents
plaintiffs, corporate copyright owner and importers,
refused claimed as

to produce and privilege.

Defendants challenged the assertion of privilege as to

some 200 documents in question.

Overview

Plaintiff corporate copyright owner filed suit against
defendants, corporate reseller, individual corporate
officers, corporate copyright owner, and a corporate
manufacturer, charging copyright infringement. Several
months later, plaintiff importers filed suit against the
same defendants claiming trademark violations. The
cases were consolidated. In the course of discovery,
plaintiffs refused to produce certain documents,
asserting either attorney-client privilege or attorney work
product immunity. Defendants requested that the court
conduct an in camera review of the documents as to
which a privilege was asserted. The court issued a
memorandum and order holding that certain documents
of the 200 documents claimed to be privileged by
plaintiffs were not privileged because either the
document was not an attorney-client communication,
the document was primarily concerned with technical or
business information, the document did not seek or give
legal advice, or the document was not prepared in
anticipation of litigation. The court ordered that all
documents designated as not privileged were to be

produced within 10 days of the court's order.

Outcome
The court issued a memorandum and order holding that

certain documents of the 200 documents claimed to be
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privileged by plaintiffs, corporate copyright owner and
importers, were not privileged, and the court ordered
that all documents designated as not privileged were to

be produced within 10 days of the court's order.

LexisNexis® Headnotes

Civil Procedure > Discovery & Disclosure > General

Overview

Evidence > Privileges > Attorney-Client

Privilege > General Overview

Trademark Law > Causes of Action Involving

Trademarks > Infringement Actions > Discovery
HN1[$'..] Civil Procedure, Discovery & Disclosure

In order for these communications to be privileged,
there must be a community of interest between the
parties asserting the privilege. A community of interest
exists where persons or corporations have an identical
legal interest with respect to the subject matter of a

communication between an attorney and a client.

Civil Procedure > ... > Privileged
Communications > Work Product Doctrine > Waiver

of Protections

Evidence > Privileges > Attorney-Client

Privilege > Waiver

Civil Procedure > ... > Privileged
Communications > Work Product

Doctrine > General Overview

Evidence > Privileges > Attorney-Client

Privilege > General Overview
HNZI.?.] Work Product Doctrine, Waiver of Protections

The sharing of information between counsel for parties
having common interests does not destroy the work

product privilege, during the course of the litigation.

Evidence > Privileges > Attorney-Client

Privilege > Waiver

Trademark Law > Causes of Action Involving

Trademarks > Infringement Actions > Discovery

Evidence > Privileges > Attorney-Client

Privilege > General Overview
HN3[.§".] Attorney-Client Privilege, Waiver

Any breach of confidentiality between attorney and
client, with limited exceptions, constitutes a waiver. One
recognized exception to this rule is the common-
defense rule which allows counsel for co-defendants to
share privileged information without fear of waiver.
Another exception is the community of interest rule
which might extend to non-parties. This latter rule is
limited to those situations involving either the legal duty
to defend another entity or the common interest arising
from a client transaction between two separate entities

which are represented by the same attorney.

Evidence > Privileges > Attorney-Client

Privilege > General Overview

Trademark Law > Causes of Action Involving

Trademarks > Infringement Actions > Discovery
HN4[.‘!'..] Privileges, Attorney-Client Privilege

The attorney-client protection provided for corporate

208


https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RV4-8W00-0039-R051-00000-00&context=1000516&link=LNHNREFclscc1
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RV4-8W00-0039-R051-00000-00&context=1000516&link=LNHNREFclscc2
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RV4-8W00-0039-R051-00000-00&context=1000516&link=LNHNREFclscc3
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RV4-8W00-0039-R051-00000-00&context=1000516&link=LNHNREFclscc4

Page 3 of 19

110 F.R.D. 500, *500; 1986 U.S. Dist. LEXIS 29240, **29240

clients includes, the corporation who retained an
attorney, its parent, and its wholly-owned and majority-

owned subsidiaries considered collectively.

Evidence > Privileges > Attorney-Client

Privilege > Elements

Legal Ethics > Client Relations > Duties to

Client > Duty of Confidentiality

Civil Procedure > ... > Discovery > Privileged

Communications > General Overview
Evidence > Privileges > General Overview

Evidence > Privileges > Attorney-Client

Privilege > General Overview

Evidence > Privileges > Attorney-Client

Privilege > Waiver
HN5[1"..] Attorney-Client Privilege, Elements

The

disclosure between attorney and client and protects

attorney-client privilege promotes complete

them. To
the

following conditions must be met: (1) the asserted

confidential communications between

establish a claim of attorney-client privilege,
holder of the privilege is or sought to become a client,
(2) the person to whom the communication was made
(a) is a member of the bar of a court, or his subordinate
and (b) in connection with this communication is acting
as a lawyer, (3) the communication relates to a fact of
which the attorney was informed (a) by his client (b)
without the presence of strangers (c) for the purpose of
securing primarily either (i) an opinion on law or (ii) legal
services or (iii) assistance in some legal proceeding,
and not (d) for the purpose of committing a crime or tort,
and (4) the privilege has been (a) claimed and (b) not

waived by the client.

Civil Procedure > ... > Statute of
Limitations > Tolling of Statute of

Limitations > Discovery Rule

Evidence > Privileges > Attorney-Client

Privilege > Exceptions

Civil Procedure > Discovery & Disclosure > General

Overview

Civil Procedure > ... > Discovery > Privileged

Communications > General Overview

Evidence > Privileges > Attorney-Client

Privilege > General Overview

HN6[.".] Tolling of Statute of Limitations, Discovery
Rule

The privilege will not conceal everything said and done
in connection with an attorney's legal representation of a
client in a matter. The attorney-client privilege is
narrowly construed as an exception to the basic
discovery rule which favors disclosure. The court must,
on a case-by-case basis, weigh the general purpose of
the privilege, to protect the confidentiality of the
attorney-client relationship, against the truth-seeking

role of discovery.

Civil Procedure > ... > Discovery > Privileged

Communications > General Overview
HN7[.+..] Discovery, Privileged Communications

Discovery's truth-seeking function has its roots in the
fundamental principle that the public has a claim to
that

discovery in federal courts be broad and liberal to

every man's evidence. Congress intended

adequately inform litigants before trial. Discovery's truth-

209


https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RV4-8W00-0039-R051-00000-00&context=1000516&link=LNHNREFclscc5
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RV4-8W00-0039-R051-00000-00&context=1000516&link=LNHNREFclscc6
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RV4-8W00-0039-R051-00000-00&context=1000516&link=LNHNREFclscc7

Page 4 of 19

110 F.R.D. 500, *500; 1986 U.S. Dist. LEXIS 29240, **29240

seeking functions are rarely outweighed by
considerations of confidentiality or privacy. In an in
camera review of documents, the party asserting the

privilege bears the burden of proof.

Civil Procedure > ... > Discovery > Privileged

Communications > General Overview

Evidence > Privileges > Attorney-Client

Privilege > General Overview
HN&{.?.] Discovery, Privileged Communications

Communications between an attorney and client in
patent cases may be protected. Courts have remained
firm in denying privileged status to documents that
contain essentially technical or business data and are
not primarily legal in nature. The party claiming the
privilege must clearly show that a document renders
legal advice and does not merely contain facts later
disclosed in a patent or trademark application.
Communications to an attorney who is merely a conduit
for information that eventually finds its way to the Patent
Office or to a third party, are not privileged because they

lack confidentiality.

Civil Procedure > ... > Discovery > Privileged

Communications > General Overview

Civil Procedure > Discovery & Disclosure > General

Overview

Civil Procedure > ... > Discovery > Methods of

Discovery > General Overview

Civil Procedure > ... > Discovery > Methods of

Discovery > Inspection & Production Requests

HNﬂ&"..] Discovery, Privileged Communications

A party may obtain discovery of documents and tangible
things otherwise discoverable under Fed. R. Civ. P.
26(b)(7) of this rule and prepared in anticipation of

litigation or for trial by or for another party or by or for

that other party's representative only upon a showing
that the party seeking discovery has substantial need of
the materials. Fed. R. Civ. P. 26(b)(3).

Civil Procedure > ... > Privileged
Communications > Work Product

Doctrine > General Overview

HNM;".] Privileged Communications, Work Product
Doctrine

Work product immunity does not shield all materials
prepared by a lawyer. It applies only to documents such
as memoranda, preliminary drafts of documents,
recorded mental impressions, opinions, or conclusions
of an attorney that were prepared with an eye towards
litigation. It does not apply to materials assembled in the
ordinary course of business, or pursuant to public
requirements unrelated to litigation or for other non-
litigation purposes. The prospect of litigation may not be

so remote as to be a mere possibility.

Civil Procedure > ... > Privileged
Communications > Work Product

Doctrine > General Overview

HN77[$’.] Privileged Communications, Work Product
Doctrine

To determine when the shift from ordinary business to
anticipation of litigation has occurred, the court must
look at the facts of each case and determine whether
the attorney reasonably concluded, at the time the

documents was prepared, that a substantial probability

210


https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RV4-8W00-0039-R051-00000-00&context=1000516&link=LNHNREFclscc8
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RV4-8W00-0039-R051-00000-00&context=1000516&link=LNHNREFclscc9
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8JD7-5212-D6RV-H2NG-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8JD7-5212-D6RV-H2NG-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8JD7-5212-D6RV-H2NG-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RV4-8W00-0039-R051-00000-00&context=1000516&link=LNHNREFclscc10
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RV4-8W00-0039-R051-00000-00&context=1000516&link=LNHNREFclscc11

Page 5 of 19

110 F.R.D. 500, *500; 1986 U.S. Dist. LEXIS 29240, **29240

of litigation existed. If the prospect of litigation is
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Judges: [**1] Shira A. Scheindlin, United States

Magistrate

Opinion by: SCHEINDLIN

Opinion

[*601] MEMORANDUM and ORDER

I. FACTUAL BACKGROUND

Lladro S.A. is a which

manufactures porcelain products, including porcelain

Spanish  corporation,
figurines. The figurines are manufactured in accordance
with designs prepared by Disenos Artisticos E
S.A. ("DAISA"),
corporation. DAISA owns copyrights, both U.S. and

Industriales another  Spanish
foreign, on many of the Lladro figurines. Weil Ceramic &
Glass, Inc. ("Weil"), a New Jersey corporation, imports
and distributes these figurines in the United States and
allegedly owns the United States trademark rights and
the registration for the Lladro trademark. These three
corporations are related. Each is wholly owned by
Sodigei, S.A., a Spanish corporation, which, in turn, is
owned by the Lladro brothers. Karen-Leslie Co., Inc.,
("Karen-Leslie") a New York corporation, is engaged in
the acquisition and resale of hard goods, including
Lladro porcelain figurines. Defendants Edward and

Dolores Work are officers of Karen-Leslie.

On September 19, 1983, DAISA filed suit against Karen-
Leslie, and Edward and Dolores Work, charging
copyright infringement. On May 3, [**2] 1984, Weil also
filed suit against the same defendants claiming
trademark violations. Plaintiffs allege that defendants
have violated plaintiffs' copyrights to Lladro figurines by
importing these figurines into the United States from
abroad for the purpose of resale, without the authority of
the copyright owner. Plaintiffs similarly allege that their
trademark rights are infringed by the importation of the
Lladro figurines without the authority of the owner of the
United States [*502] See Plaintiff's

to Defendants’ Motion for

trademark.
Opposition Summary
Judgment at 1-2. In both cases, which have now been
consolidated, defendants have denied the infringement

charges and have asserted a counterclaim accusing
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plaintiffs of violating the antitrust laws by unlawfully

restricting the trade in Lladro figurines.

Four dispositive motions have already been made in this
extended and taxing litigation. Plaintiffs moved under
Fed R.Civ.P. 12(b)(6) and 56 to dismiss the antitrust

counterclaim. Both motions were denied. Plaintiffs then

unsuccessfully moved for summary judgment on their
trademark infringement claims. Finally, defendants have
both the

copyright [**3] and trademark infringement claims. The

moved for summary judgment on
last two motions for summary judgment are awaiting

decision.

A great deal of discovery has taken place by all parties
during the pendency of these lawsuits. In the course of
producing documents, plaintiffs DAISA and Weil have
refused to produce a number of documents asserting
either the attorney-client privilege and/or the attorney
work product doctrine. At defendants' request, this court
conducted /n camera review of close to 200 documents

as to which plaintiffs claim a privilege.

| have adopted the same document classification
system employed by defendants, in its letter listing the
but the

documents within each category.

documents produced, have numbered

I. Communications between Attorney and Clients

According to plaintiffs, documents in this category
include "communications directly between plaintiffs,
corporate clients, and their attorneys acting in their
professional capacity and concern the seeking or

provision of legal advice . . . ..

Il. Communications Protected by Work-Product

Privilege

As to this category of documents, plaintiffs argue that
"defendant has not made any showing of substantial

need and undue prejudice [**4] to justify their

production . . . ..

. Privileged Communications of Questioned or

Tangential Relevance

Plaintiffs question the relevance of these documents but
do not assert that they are privileged. Rather they
appear concerned that production of these documents
might result in an inadvertent waiver of the privilege to

other documents.
Il. DISCUSSION

A.  Commonality of Inferest Among Plaintiffs and

Counterclaim Defendants

One issue must be addressed at the outset. Many of the
documents reveal correspondence between Lladro and
DAISA or DAISA and Weil.

corporation wrote to counsel for another. HNf[?] In

Often counsel for one

order for these communications to be privileged, there
must be a "community of interest" between the parties
asserting the privilege. A community of interest exists
where persons or corporations have an identical legal
interest with respect to the subject matter of a
communication between an attorney and a client.
Duplan Corporation v. Deering Milliken, Inc., 397 F.

Supp. 1146, 1172 (D.S.C. 1975).

In Duplan, the court gave extensive treatment to the
issue of waiver of both the attorney-client and work-
in the context [**5]

materials covered by these privileges among a number

product privileges of sharing
of separate corporations, both parties and non-parties.
The situation with regard to work product material
appears to be well-settled. LM[?] "The sharing of
information between counsel for parties having common
interests does not destroy the work product privilege,
during the course of the litigation." /d. af 7772 (citing
Transmirra Products Corp. v. Monsanto Chemical Co.,
26 F.R.D. 572, 578 (S.D.N.Y. 1960).
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The attorney-client privilege is a narrower privilege
precisely because its protection is absolute. ﬂﬁ‘["l’]
Any breach of confidentiality between attorney and
client, with limited exceptions, constitutes a waiver. One
recognized exception to this rule is the "common-
[*503]
defendants to share privileged information without fear
of waiver. See Unifed States v. McPartlin, 595 F.2d
1321, 1336 (7th Cir.) cert. denied, 444 U.S. 833, 62 L.
Ed. 2d 43, 100 S. Ct 65 (1979) (cases cited therein).

Another exception is the "community of interest" rule

defense rule" which allows counsel for co-

which might extend to non-parties. This latter rule is
limited to those situations involving either the legal duty
to defend another [**6] entity or the common interest
arising from a client transaction between two separate
entities which are represented by the same attorney.
Thus, in Duplan, one corporation which was not a party
was covered by the community of interest rule because
it was required to act as legal patent advisors to two of
the parties. /d. at 7775. Thus, communications to or

from that corporation were privileged.

Another non-party, in Duplan, the exclusive U.S.
licensee under the patents in suit was not found to be
party to the "community of interest". Although one of the
parties did have a duty to defend this corporation, the
duty was not exercised because the corporation was not
sued. Thus, communications of privileged material to

that corporation constituted a waiver.

Here, communications between Lladro, DAISA and Weil
are privileged both as a legal matter and a formal
matter. All three of these corporations are named as co-
defendants and co-conspirators in an antitrust
counterclaim asserted against them by Karen-Leslie.
Thus the

exchange of privileged matter between these parties.

"common-defense" rule allows a free

Secondly, the "community of interest" rule also applies.
Although Lladro [**7]

consolidated actions, it is joined with DAISA and Weil,

is not a party-plaintiff in these

as a counterclaim-defendant in both actions. Thus, all
share an /dentical legal interest in the outcome of the

action.

Finally, as a factual matter, the three corporations
among whom documents were freely exchanged, are
related companies,
SODIGEI, S.A.. In United Stafes v. American Telephone
and Telegraph Co., 86 F.R.D. 603, 616 (D.D.C. 1979),
the court directed that W["F] the attorney-client

protection provided for corporate clients includes, the

sharing a single grandparent,

corporation who retained an attorney, its parent, and its

wholly-owned and  majority-owned  subsidiaries
considered collectively. See also United States v. United
Shoe Machinery Corp., 89 F. Supp. 357, 359 (D. Mass.
1950). Following these authorities, this court concludes

that the attorney-client privilege protects disclosures

between these corporations and their attorneys.

B. Attorney-Client Privilege

1. In General

LM["F] The attorney-client privilege promotes complete
disclosure between attorney and client and protects
confidential communications between them. 8 Wigmore
Evidence § 2291 (McNaughton Rev. [**8] 1961); see
also Burlingfon Industries v. Exxon Corporation, 65
F.RD. 26, 32 (D.Md. 1974). To establish a claim of

attorney-client privilege, the following conditions must

be met:
(1) the asserted holder of the privilege is or sought
to become a client; (2) the person to whom the
communication was made (a) is a member of the
bar of a court, or his subordinate and (b) in
connection with this communication is acting as a
lawyer; (3) the communication relates to a fact of
which the attorney was informed (a) by his client (b)
without the presence of strangers (c) for the

purpose of securing primarily either (i) an opinion
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on law or (ii) legal services or (iii) assistance in
some legal proceeding, and not (d) for the purpose
of committing a crime or tort; and (4) the privilege
has been (a) claimed and (b) not waived by the

client.

United Shoe Machinery Corp., 89 F. Supp. at 358-359.

HNé[?] The privilege "will not conceal everything said

and done in connection with an attorney's legal
representation of a client in a matter." Matter of Fischel,
557 F.2d 209, 212 (9th Cir. 1977). The privilege also
does not allow business affairs to be conducted in
/d. at[**9] 271. Rather, the [*504] attorney-

client privilege is narrowly construed as an exception to

secret.

the basic discovery rule which favors disclosure. The
court must, on a case-by-case basis, weigh the general
purpose of the privilege--to protect the confidentiality of
the attorney-client relationship--against the truth-seeking

role of discovery.

LM[?] Discovery's truth-seeking function has its roots
in the fundamental principle "that the public has a claim
to every man's evidence." 8 Wigmore, Evidence § 2192
at 71 (McNaughton Rev. 1961). Congress intended that
discovery in federal courts be broad and liberal to
adequately inform litigants before trial. See
Schiagenhauf v. Holder, 379 U.S. 104, 114-115, 13 L.
Ed. 2d 152, 85 S. Ct 234 (1964). Discovery's truth-

seeking

functions are rarely outweighed by
considerations of confidentiality or privacy. Thus, in an
in camera review of documents, the party asserting the

privilege bears the burden of proof. Duplan, 397 F.

Supp. at 1161.

2. Patent Cases

Courts formerly did not apply the attorney-client
privilege to patent cases because they viewed a
lawyer's role in patent matters as solely of a business or

technical nature. [**10] See Zenith Radio Corp. v.

Radio Corp. of America, 121 F. Supp. 792, 793-794 (D.
Del 1954). However, in Sperry v. State of Florida, 373
US. 379, 383, 10 L. Ed. 2d 428, 83 S. Ct. 1322 (1963),

the Supreme Court held that preparing and prosecuting

patent applications involves the practice of law. Thus,
cases following Sperry have held that M[?]
communications between an attorney and client in
patent cases may be protected. See, e.g., Status Time
Corporation v. Sharp Electronics Corp., 95 F.R.D. 27,
30 (S.D.N.Y. 1982);, Hercules Inc. v. Exxon Corp., 434
F. Supp. 136, 147 (D. Del. 1977}, Garrison v. General
Motors Corp., 213 F. Supp. 515, 519 (S.D. Cal. 1963).

Courts have remained firm, however, in denying
privileged status to documents that contain essentially
technical or business data and are not primarily legal in
nature. The party claiming the privilege must clearly
show that a document renders legal advice and does
not, for example, merely contain facts later disclosed in
a patent or trademark application. Burlington Industries
v. Exxon Corp., 65 F.R.D. 26, 39 (D.Md. 1974); see also
Hercules, 434 F. Supp. at 147, SCM Corp. v. Xerox
Corp., 70 F.R.D. 508, [**11] 515 (D. Conn. 1976)

("legal departments are not citadels in which public,

business or technical information may be placed to
defeat discovery and thereby ensure confidentiality.");
Jack Winter, Inc. v. Koratron Co., Inc., 54 F.R.D. 44, 47
(N.D. Cal. 1971); cf. Colton v. Unjted States, 306 F.2d
633, 638 (2d Cir. 1962), cert. denied, 371 U.S. 951, 9 L.
Ed 2d 499 83 S. Ct 505 (1963). Therefore,

communications to an attorney who is merely a conduit

for information that eventually finds its way to the Patent
Office or to a third party, are not privileged because they
lack confidentiality. Duplan, 397 F. Supp. at 7768,
Hercules, 434 F. Supp. at 143, 148, see also Jack
Winter, Inc., 54 F.R.D. at 47.

C. Work Product Privilege

Plaintiffs claim that many of the withheld documents fall
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110 F.R.D. 500, *504; 1986 U.S. Dist. LEXIS 29240, **11

within the qualified privilege accorded to an attorney's
work product. Developed in Hickman v. Taylor, 329 U.S.
495, 91 L. Ed. 451, 67 S. Ct. 385 (1947) and codified in
Fed. R.Civ.P. 26(b)(3),

protects an attorney's private files from disclosure to

the work product doctrine

opposing counsel absent a showing of necessity or
justification for disclosure by the party seeking [**12]

the documents. See /In Re Grand Jury Subpoena, 599

business to anticipation of litigation has occurred, the
court must look at the facts of each case and determine
whether the attorney reasonably concluded, at the time
the documents was prepared, that a substantial
probability of litigation existed. See Westhemeco Lid. v.
New Hampshire Insurance Co., 82 F.R.D. 702, 708
(S.D.N.Y. 1979) modified on other grounds sub nom,

484 F. Supp. 1153 (1980), Stix Products Inc. v. United

F.2d 504, 512 (2d Cir. 1979).

.. HN.q?] a party may obtain discovery of

documents and tangible things otherwise
discoverable under subdivision (b)(1) of this rule
and prepared in anticipation of litigation or for trial
by or for another party or by or for that other party's
representative . . . . only upon a showing that the
party seeking discovery has substantial need of the

materials . . . ..

Fed.R.Civ.P. 26(b)(3), (emphasis added).

The protection offered by Rule 26(b)(3)is limited. HN7(
"i*'] Work product immunity does not [*505] shield all
materials prepared by a lawyer. It applies only to
documents such as memoranda, preliminary drafts of
documents, recorded mental impressions, opinions, or
conclusions of an attorney that were prepared with an
eye towards litigation. It does not apply to "materials
assembled in the ordinary course of business, or
pursuant to public requirements unrelated to litigation . .
. .." or for other nonlitigation purposes. United States v.
El Paso Co., 682 F.2d 530, 542 (5th Cir. 1982), cert.
denied, 466 U.S. 944, 80 L. Ed. 2d 473, 104 S. Ct. 1927
(1984) (citing Advisory Committee's [**13] notes to Rule
26(b)(3)). Furthermore, the prospect of litigation may not
be so remote as to be a "mere possibility." See
Burlington, 65 F.R.D. at 43, Garfinkle v. Arcata National
Corporation, 64 F.R.D. 688, 690 (S.D.N.Y. 1974).

HN77[?] To determine when the shift from ordinary

Merchants and Manufacturers, Inc., 47 F.R.D. 334, 337
(S.ODN.Y. 1969) ("If the prospect of

identifiable because of specific claims that have already

litigation is

arisen, the fact that, at the time the document is
prepared, litigation is still a contingency has not been

held to render the privilege inapplicable.")

Application of the work product doctrine to patent cases
had been challenged on the grounds that much of the
information used by patent attorneys is public, and
that [**14] the patent attorney's role is mainly in the
business and technical, not the legal, sphere. See
Burlingfon, 65 F.R.D. at 35. Most recent cases

concerning patents and trademarks, however, have held
that M?] documents containing an attorney's
comments on technical information, legal advice, or
preparation in anticipation of  administrative
proceedings, may be privileged under the work product
doctrine. See e.g., Natia v. Zleiz, 418 F.2d 633, 636-637
(7th Cir. 1969); Natta v. Hogan, 392 F.2d 686, 691 (10th
Cir. 1968); In re Natla, 410 F.2d 187, 192(3d Cir.), cert.
denied sub nom, 396 U.S. 836, 90 S. Ct. 95, 24 L. Ed.
2d 87 (1969). Judge Layton, in /n re Natia, 48 F.R.D.
319 (D. Del. 1969), held that M"i“] "documentary

material relating both to ex parte applications for a

patent, as well as patent interference proceedings, were
subject to a claim of privilege." /d. at 321. Thus, the
work product privilege does apply to ex parte patent
prosecutions, but only as to those documents which
exhibit an attorney's concern with possible future
litigation. See Hercules, 434 F. Supp. at 157-152.
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1968
March 20 In re DUNCAN, DECD.
GARFIELD v. FAY
ORrRMROD J.

Practice—Discovery—Privilege—Professional privilege—Communica-
tions between client and foreign lawyers before litigation contem-
plated—Foreign proceedings between same parties relating to same
subject-matter—W hether privileged.

In September, 1964, the testator died having made three wills,
the earlier two of which appointed the plaintiff an executor. At
the time of the testator’s death the plaintiff and others contem-
plated proceedings on the Continent relating to the testator’s
estate. In February, 1965, letters of administration with the third -
will annexed were granted to the defendant who was the executor
and universal legatee of that will. In the same month proceedings
in England were first contemplated by the plaintiff and he issued
the writ in the present action to obtain revocation of the defen-
dant’s grant of administration.

On the defendant’s summons for an order that the plaintiff
give discovery, inter alia, of specified documents which were all
correspondence, touching the questions in issue, before or since
the testator’s death passing between the plaintiff and (a) the
testator’s widow, her agents and lawyers, and (b) the plaintiff’s
agents and legal advisers: —

Held, refusing the order, (1) that all the documents which were
communications passing between the plaintiff and his foreign
legal advisers were privileged whether or not proceedings in this
or any other court were contemplated when they came into
existence (post, p. 311F-G).

(2) That documents prepared in connection with proposed or
actual litigation in a foreign court were just as entitled to privi-
lege in the present action as if they had been prepared for it
(post, p. 313F-G).

Lawrence v. Campbell (1859) 4 Drew. 485 and Anderson v.
Bank of British Columbia (1876) 2 Ch.D. 644, C.A., considered.

SUMMONS.

In an action in which the plaintiff, Mr. Herbert Sidney Garfield,
sought revocation of a grant of letters of administration dated
February 12, 1965, with a will dated July 19, 1961, annexed to the
defendant, Miss Elisabeth Marie-Pauline Fay, the defendant issued
a summons for an order under R.S.C. (Rev. 1965), Ord. 24, r. 7, that
the plaintiff give discovery of three classes of specific documents.
The matter originally came before the registrar who referred it to the
judge under R.S.C. (Rev. 1965), Ord. 32, r. 12. At the hearing in
chambers before the judge the issue on the first class of documents
was adjourned pending amendments to the defence and the issue on
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the second class of documents was no longer a live one. Judgment
on the issue relating to the third class of documents was delivered
in open court. The facts are more fully stated in the judgment.

Anthony Lincoln for the defendant.
Samuel Stamler for the plaintiff. .
Cur. adv. vult.

March 20. OrRMROD J. read the following judgment. This is a
summons by the defendant asking for an order under R.S.C., Ord.
24, r. 7, that the plaintiff do give discovery of three classes of
specific documents which are fully described in the summons. The
matter originally came before the registrar who, very properly,
referred it to the judge under R.S.C, Ord. 32, r. 12.

In the course of the argument before me on paragraph 1 of the
summons I thought it right to give Mr. Lincoln, who appears for
the defendant, an opportunity to consider whether or not his
defence required amendment in the light of an affidavit sworn by
his instructing solicitor, Mr. R. J. Wellings. In the event Mr.
Lincoln asked leave to amend his defence, which I granted,
subject to any objection which the plaintiff might subsequently
wish to make, and I adjourned further argument on paragraph 1
until the amendments had been made. However, at the request of
counsel I heard the argument on paragraphs 2 and 3 of the sum-
mons and, again at their request, I am now giving judgment on
paragraph 3. (There is no longer a live issue on paragraph 2
because the plaintiff has sworn that he has no documents of that
description in his possession.) I shall, however, direct that the
order on this part of the summons shall not be drawn up until I
have disposed of paragraph 1 at the adjourned hearing.

In these circumstances it is only necessary at this stage to
recite the facts of this case which are relevant to the claim for dis-
covery under paragraph 3.

This is an action by the plaintiff, Mr. Herbert Sidney Garfield,
a solicitor and a partner in the firm of Herbert Oppenheimer,
Nathan & Vandyk, who are acting as his solicitors, to revoke a
grant dated February 12, 1965, of letters of administration with a
will, dated July 19, 1961, annexed, to the defendant, Miss Fay.
Miss Fay is the executor and the universal legatee of a will bearing
this date and made in Rome by the testator, Sir Oliver Duncan,
who died on September 20, 1964. This will may for convenience
be called the Rome will. The plaintiff claims to be an executor of
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1968 two earlier wills made by Sir Oliver Duncan on July 13, 1960, at
D&:eré%an, Montreux and July 29, 1960, at Berne, called, respectively, the
Inre Montreux will, and the Berne will. The plaintiff’s case is that the
Orvmop 3. defendant and her associates persuaded the testator to execute
—_— the Rome will by fraud, undue influence and compulsion, of which
elaborate details appear in the statement of claim. The will is
attacked on other grounds also, which are not material to this

judgment.

The testator died in Rome. His actual domicile is in issue but
it is common ground that he was not domiciled in England. He
left a very large fortune indeed, almost all of which is not in this
country. He had married at the age of 68 in 1958 and, at the times
when all three wills were executed, he was on the worst possible
terms with his wife. At the date of his death divorce proceedings
between them were still pending in Switzerland.

The plaintiff was well aware that some time before the testator’s
death a serious change had occurred in the relationship between
them. The testator had ceased to instruct the plaintiff or his firm
who had acted as his English solicitors for many years. The
reasons for this change are the central matter in issue in this action.
It appears from the plaintiff’s affidavit of January 12, 1968, that
from the time of the testator’s death on September 20, 1964, on-
wards, he and other people contemplated proceedings in Switzer-
land, France and Monaco relating to the testator’s estate and to the
validity of the Rome will and the Berne will. It is common
ground that he did not contemplate proceedings in England until
February 23, 1965, on which date he discovered for the first time
that there was a small part of the estate, amounting in value to
about £17,000, in England. On February 25, 1965, the writ in this
action was issued, some 12 or 13 days after the defendant had
obtained a grant of administration in common form in this court.
It is unnecessary to refer to the terms of the wills except to say
that Lady Duncan had a comparatively trifling interest under the
Berne will and none at all under the Rome will.

The documents specified in paragraph 3 of the summons are:

“ All correspondence before or since the death of the
deceased, Sir Oliver Duncan, touching the questions in issue
herein passing between the plaintiff and all or any of the
following persons: (a) Lady Duncan, her agents and lawyers,
including Messrs. Payne, Hicks, Beach & Co., Solicitors, and
Mr. Leigh-Howard, a partner in such firm; (b) His agents and
legal advisers.”
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In his original list of documents, the plaintiff disclosed docu-
ments of this description in part 2 of schedule 1 in the wusual
omnibus form in which privilege is claimed for documents coming
into existence as part of the preparation of the case. It is admitted
that this was inadequate but it has been put right in paragraph 13
of his affidavit in which he now claims privilege in proper form.
It is agreed by counsel that in order to save time the two formal
stages of discovery and production for inspection can be telescoped
together and that I should now decide the real issue between
them, namely, whether the documents specified are privileged
from production. There is also a subsidiary question, namely,
whether the court ought in the exercise of any discretionary powers
it may have to decline to order discovery of these documents.

It is common ground that documents in class 3, coming into
existence after the date on which proceedings in England were first
contemplated by the plaintiff, that is, February 23, 1965, are privi-
leged in the usual way. The issue between the parties is whether
privilege extends to documents coming into existence after pro-
ceedings in any foreign court were first contemplated. There is
also an issue as to the extent of the privilege covering communica-
tions between the plaintiff and his English solicitors and various
foreign lawyers acting on his behalf in the relation of lawyer and
client.

It is a matter of some surprise that neither counsel, in spite of
exhaustive researches, has been able to find any reported case
on these points, in particular upon the effect of foreign proceedings
between the same parties relating to the same subject-matter, on
the question of privilege in litigation in this country.

Mr. Stamler, in his very lucid argument on behalf of the plain-
tiff, submitted that there are two basic heads of privilege relevant
to this case which differ in extent and in the stage when they be-
come operative. He submits, first, that confidential communica-
tions between a client and his solicitors, made for the ‘purpose of
obtaining legal advice, are privileged, no matter when the com-
munication was made; in other words, this area of privilege exists
independently of the contemplation of litigation but is restricted to
communications between solicitor and client although it includes
communication to intermediaries between them. He concedes that
this head of privilege does not cover communications to or from
other parties connected with the obtaining of such legal advice.
Secondly, he submits that once proceedings are contemplated the
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privilege extends to communications to and from third parties in
the course of preparing the case for the contemplated litigation.

Mr. Lincoln, on behalf of the defendant, concedes that com-
munications between solicitor and client are privileged whenever
they were made but argues that this does not extend to com-
munications between client and foreign lawyers where such com-
munications are not privileged by the municipal law of the forum
of the foreign lawyer. In other words, if the foreign lawyer’s own
court insists on disclosure of communications between him and his
client in litigation in that country, this court will not regard such
communications as privileged in litigation in this country.

In stating the proposition in this loose form I trust I do no in-
justice to Mr. Lincoln’s argument. He cited no authority in support
of it and, in my judgment, it is inconsistent with the tenor of the
judgment of Sir Richard Kindersley V.-C. in Lawrence v. Camp-
bell! In that case the vice-chancellor held that communications
between the defendant, a Scotsman living in Scotland, and his
Scots solicitors, practising in London, about debts due to him in
England, were privileged in subsequent litigation in England. At
the conclusion of his judgment, he said ?:

“ A question has been raised as to whether the privilege in
the present case is an English or a Scotch privilege; but sitting
in an English court, I can only apply the English rule as to
privilege, and I think that the English rule as to privilege
applies to a Scotch solicitor and law agent practising in Lon-
don, and therefore the letters in question are privileged from
production.”

The mere fact that the Scots lawyers were practising in England
was clearly not a relevant consideration and the vice-chancellor
expressly rejected the suggestion that the Scots law of privilege
had any bearing on his decision. The essence of the judgment is
that privilege attaches to communications between professional
legal advisers and their clients. In Wheeler v. Le Marchant ® Brett
L.J., in the course of argument, said *: “ Scotch legal advisers
stand on the same footing as English legal advisers.”

In Bunbury v. Bunbury® it was held that a case prepared for
submission to counsel in Holland for his opinion was privileged.
In this case, it is true that the document was prepared after the
institution of the proceedings in England, but it is to be remembered

1 (1859) 4 Drew. 485. 417 Ch.D. 675, 679.
2 4 Drew. 485, 491. 5 (1839) 2 Beav, 173.
3 (1881) 17 Ch.D. 675, C.A.
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that, formerly, communications between client and English solici-
tor, ante litem motam, were not privileged; see Lawrence V.
Campbell.®
The basis on which this head of privilege rests was stated by
Lord Cottenham L.C. in Reid v. Langlois 7 in these words ®:
“. . . the object is to protect the party who wishes to take the
advice of professional men, and he would be prevented from

taking such advice if there was the hazard of having it
revealed on entering into a contest with an opponent.”

In Anderson v. Bank of British Columbia,?® Jessel M.R.
adopted *° this statement of principle with the gloss that by
“ professional men > Lord Cottenham meant members of the legal
profession, a phrase which he uses interchangeably with “ pro-
fessional lawyers.” There is nothing in these judgments to suggest
that either judge intended to limit the rule to legal advisers whose
names appear on the roll of Solicitors to the Supreme Court or
who are members of the English bar. The basis of the privilege
is just as apt to cover foreign legal advisers as English lawyers,
provided only that the relationship of lawyer and client subsists
between them. Any other conclusion would lead to an impossible
position for if this court were required to investigate the position of
such communications in foreign law it must first determine the
foreign law, but what law governs the relationship of English
client and foreign lawyer, at any rate, when no proceedings are
in contemplation? There is no forum and therefore no lex fori.
The nationality of the foreign lawyer is as irrelevant as his address
for this purpose.

It only remains to consider the position where proceedings are
already on foot in a foreign court. If disclosure is required by the
law of such a court the other side will see the documents in dispute
and so gain an advantage. Is that a reason for making an exception
to our lex fori? In my judgment it is not. These matters are
matters to be decided according to the practice of this court. I,
therefore, hold that all the documents which are communications
passing between the plaintiff and his foreign legal advisers are
privileged, whether or not proceedings in this or any other court
were contemplated when they came into existence.

I now turn to Mr. Stamler’s second head of privilege, namely,
that which comes into operation post litem motam. Here the

8 4 Drew. 485, 490. ® (1876) 2 Ch.D. 644, C.A.
7 (1849) 1 Mac. & G. 627. 10 2 Ch.D. 644, 650.
8 1 Mac. & G. 627, 638.
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1968 question is whether documents prepared in connection with litiga-

Ddueré%an, tion in a foreign court but before proceedings in this country were

Inre contemplated are privileged or not. Upon this point there is, as I

Ormrop 3. Nave already said, no direct authority. My decision must, therefore,

—_— rest on principle. At the risk of over-simplifying, the position may

be stated quite briefly. Discovery was the invention of the courts of

equity as part of their historic function of ensuring that justice was

done inter partes. To achieve this it was considered necessary to

mitigate the rigours of the adversary system which was operated

by the courts of common law in order to prevent a party from

concealing documents which might impeach his own case or assist

his opponent in proving his case. But it could not be carried to the

extreme length of insisting upon disclosure of all relevant docu-

ments because the ends of justice might be defeated in other ways.

From this consideration the traditional categories of privilege have

developed. The category which comprises communications between

client and lawyer has been dealt with. The second category consists

of documents prepared for the purpose of litigation. The principle

is summarised by James L.J. in Anderson v. Bank of British
Columbia*:

“ Looking at the dicta and the judgments cited, they might
require to be fully considered, but I think they may possibly
all be based upon this, which is an intelligible principle, that
as you have no right to see your adversary’s brief, you have
no right to see that which comes into existence merely as the
materials for the brief.”

It is stated in a different way in In re Strachan '’ by Lindley
L.J.3: :

“In England it is considered contrary to the interests of
justice to compel a litigant to disclose to his opponent before
trial the evidence to be adduced against him. . . . It is con-
sidered that so to do would give undue advantages for cross-
examination and lead to endless side issues; and would enable
witnesses to be tampered with, and give unfair advantage to
the unscrupulous.

“Tt is very true that an honest and fair-dealing litigant, on
seeing how strong a case his opponent had, might at once
withdraw from further litigation. But our rules of evidence
and of discovery are not based upon the theory that it is
advantageous to let each side know what the other can prove,
but rather the reverse.”

11 2 Ch.D. 656. 13 [1895] 1 Ch. 439, 445.
12 [1895] 1 Ch. 439; 11 T.LR, 215,
C.A.
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And by A. L. Smith L.J.**:

“. .. to allow one side to see the parol evidence about to be
given by the other, and who his witnesses are and where they
reside, is not, in my opinion, the means by which the real
truth will ordinarily be arrived at at nisi prius, or in any other
hostile litigation.

“To give one side the opportunity of knowing what the
other side’s witnesses are about to say, and who they are, will
give an advantage to that side which, from experience, I say
would be most unjust to the other side.

“If each side, before trial, were to see the evidence of his
opponent, and each side were to be told who the witnesses
on the other side were to be, and where they resided, well and
good, for, in such a case, each side would at any rate be upon
an equality of advantage; but that is not our practice, and I
need not discuss its advisability;”

Many other variants on these statements of the principle could
be cited but they all come to the same thing, namely, that a party
is not obliged to disclose to the other side names, addresses and
statements of witnesses or potential witnesses or other documents
coming into existence as part of his preparation for trial. In nearly
every case the crucial test of the proper categorisation of such
documents is the date on which each came into existence and the
date on which it can-properly be said that the litigation was first
contemplated. Where more than one form of litigation is in process
or in contemplation the test is not so simple. In my judgment, the
correct approach to this problem is to look at the substance or
reality of the matter and not to allow oneself to sink into formalism.
If a party prepares his case for one type of litigation but proposes
to use it in another it is no less his case and he will be no less
damnified by its disclosure. Here the defendant is plainly attempt-
ing to see the whole of the case which the plaintiff will put before
the court at the hearing. It is mere chance that proceedings on the
Continent were first in contemplation. If the order of the various
proceedings had been reversed, all these documents would have
been privileged. In my judgment, if they were prepared in connec-
tion with proposed or actual litigation in a foreign court or courts
they are just as entitled to privilege in the present action as if
they had been prepared for it. '

This conclusion is the converse of such cases as Goldstone v.
Williams, Deacon & Co."* which illustrate the rule “once privi-
leged, always privileged,” i.e., documents which were privileged in

14 [1895] 1 Ch. 447, 448. 15 11899] 1 Ch. 47.
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a previous action are privileged in subsequent proceedings. It is
also consonant with cases like U.S.4. v. McRae ** where privilege
was allowed under the heading of risk of incrimination or for-
feiture although the risk lay not in this country but in the United
States. In my judgment, territoriality has little or nothing to do
with the matter I have to consider in this case.

Had it been necessary to do so I would have been inclined to
apply the principle of cases such as Minet v. Morgan ** and Brookes
V. Prescott ** and refuse to order discovery on the ground that the
plaintiff had sworn that the documents related solely to his own
case and did not in any way impeach it. In the circumstances it is
unnecessary to examine the extent of the residual discretion of the
court to refuse to order production even when all the categories of
privilege have been exhausted.

The conclusion is that I hold that the privilege claimed in
respect to documents under paragraph 3 succeeds.

Order accordingly.

Solicitors : Herbert Smith & Co.; Herbert Oppenheimer, Nathan
& Vandyk.

C. N
16 (1867) 3 Ch.App. 79. 18 11948] 2 K.B. 133; 64 T.L.R.
17 (1873) 8 Ch.App. 361. 302; [1948] 1 All E.R. 907, C.A.

PADOLECCHIA v. PADOLECCHIA (orse. LEIS)

Husband and Wife—Nullity—Jurisdiction—Marriage celebrated in
jurisdiction—Neither party resident or domiciled in England—
Jurisdiction of English court to annul void marriage.

Husband and Wife—Marriage—Capacity to marry—Former subsisting
marriage—Law governing capacity to marry—Time at which
governing law applies.

In 1953 the petitioner, who at all material times retained his
Italian domicile of origin, married an Italian woman. In 1957, he
went to Venezuela, where he claimed to have become domiciled,
and from there instituted proxy divorce proceedings in Mexico.
In 1958 a Mexican court granted him a divorce decree which it
was accepted would not be recognised by Italian law as validly
dissolving the 1953 marriage.

[Reported by MARCEL BERLINS, Esq.]
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RENFIELD CORPORATION and Renfield Importers,
Ltd., Plaintiffs, v. E. REMY MARTIN & CO., S.A., Remy
Martin Amerique, Inc., Glenmore Distilleries Company,

and Foreign Vintages, Inc., Defendants

Core Terms

documents, communications, legal advice, attorney-

client, in-house

Case Summary

Procedural Posture
In its antitrust action against defendant companies,
plaintiff corporations sought an order to compel
production of certain documents withheld by the
companies on grounds of attorney-client privilege. In the
alternative, the corporations sought an in camera
inspection of the documents to determine on a
basis whether

document-by-document they were

privileged.

Overview

The communications at issue involved documents
the United States that the
companies' communications with its employees, and

that the

located in reflected

documents located in France reflected

companies' communications with its French in-house
counsel. The corporations contended that the attorney-
client privilege did not apply to communications with
French in-house counsel, and at the minimum, they
were entitled to have an in-camera inspection of the
documents. The court held that (1) the Hague Evidence
Convention Treaty which governed the documents
located in France was not intended to limit the attorney-
client privilege that was available in the United States;
(2) the

communications with the French

attorney-client privilege extended to
in-house counsel
because he was competent to render legal advice and
was permitted by the laws of France to do so; (3) the
documents located in the United States were governed
by choice-of-law principles; and (4) the corporations had
no right to an in-camera inspection of the documents

because companies had justified a claim of privilege.

Outcome
The court denied the order to compel and denied the in-

camera inspection of the documents at issue.

LexisNexis® Headnotes

Civil Procedure > ... > Discovery > Methods of
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Discovery > Foreign Discovery
HN1[1"..] Methods of Discovery, Foreign Discovery

The Hague Evidence Convention Treaty governs

discovery of any documents located in France.

Civil Procedure > ... > Discovery > Methods of

Discovery > Foreign Discovery
Evidence > Privileges > General Overview
HN2[&"..] Methods of Discovery, Foreign Discovery

Art. 21(e) of the Hague Evidence Convention Treaty
provides that a person requested to give evidence may
invoke the privileges and duties to refuse to give the
evidence contained in Art. 11. Art. 11 of the Hague
Evidence Convention Treaty provides in turn that the
person concerned may refuse to give evidence insofar
as he has a privilege or duty to refuse to give the
evidence (a) under the law of the State of execution, or

(b) under the law of the State of origin.

Civil Procedure > ... > Discovery > Methods of

Discovery > Foreign Discovery

Civil Procedure > ... > Discovery > Privileged

Communications > General Overview
HN.’;{.!’.] Methods of Discovery, Foreign Discovery

Where a country has no clear equivalent to the
American "bar," in this context membership in a "bar"
cannot be the relevant criterion for whether the attorney-
client privilege is available. Rather, the requirement is a
functional one of whether the individual is competent to

render legal advice and is permitted by law to do so.

Civil Procedure > ... > Federal & State
Interrelationships > Choice of Law > Significant

Relationships

Civil Procedure > ... > Federal & State
Interrelationships > Choice of Law > General

Overview
HN4[.‘!'..] Choice of Law, Significant Relationships

The choice-of-law standard is that the applicable law is
that of the state with the most significant relationship

with the communications.

Evidence > Privileges > Government

Privileges > Waiver
HN5[.!'..] Government Privileges, Waiver

A party has no right to an in camera inspection of
documents where his or her opponent files an affidavit
setting forth facts sufficient to justify a claim of privilege
and there is no record basis for questioning the veracity
of the affidavit.

Counsel: [**1] William J. Wier, Jr., Bader, Dorsey &
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Hemmendinger, Washington, District of Columbia, for
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Judges: Stapleton, District Judge.

Opinion by: STAPLETON

Opinion

[*443] MEMORANDUM OPINION
STAPLETON, District Judge:

This is an antitrust action brought by plaintiffs Renfield
Corporation and Renfield Importers ("Renfield") against
E. Remy Martin & Co., S.A. ("Remy S.A."), Remy Martin
Amerique, Inc. ("Remy Amerique"), and other
Renfield has moved under Fed R.Civ.P.

37(a)(2) for an order compelling production of certain

defendants.

documents withheld [**2] by the Remy defendants on
the ground of attorney-client privilege. In the alternative,
Renfield seeks an /n camera inspection of these
documents by the Court to determine on a document-
by-document basis whether they are protected by the

attorney-client privilege.

I. AVAILABILITY OF THE ATTORNEY-CLIENT
PRIVILEGE.

The communications at issue are 119 documents that
reflect communications between officials of both Remy

defendants and employees of Remy S.A. identified as

its French "in-house counsel." ' Renfield challenges
Remy's assertion of the attorney-client privilege on the

basis that the privilege does not apply to

"There are four individuals so identified: Guillaume d'Avont,
Thibaud de Chasteigner, Pierre de Viel-Castel, and Alain
Raab.

communications with French "in-house counsel." | shall
consider separately the documents located in the offices
of Remy S.A. in France and those located in the New

York offices of Remy Amerique.

A. DOCUMENTS LOCATED IN THE OFFICES OF
REMY S.A. IN FRANCE.

The parties [**3] are not in disagreement that LM[?]
the Hague Evidence Convention governs discovery of
any of the documents located in France; they are in
disagreement, however, as to the meaning of the

relevant provisions of that Convention.

Two provisions are pertinent. LM[?] Article 21(e)

provides that:
A person requested to give evidence may invoke
the privileges and duties to refuse to give the
evidence contained in Article 11.

Article 11, in turn, provides that:
The person concerned may refuse to give evidence
insofar as he has a privilege or duty to refuse to
give the evidence -- (a) under the law of the State
of execution; or (b) under the law of the State of

origin. . . ."

Defendants read these provisions to assure that a
witness will have the benefit not only of privileges
recognized by the forum State, but also privileges

recognized by the State where the letters are executed.
2

[**4] Renfield reads them to permit a witness to assert
only a privilege of the State of origin or State of
execution which is otherwise applicable under conflict of

laws principles. While there is room for argument, | find

2Article 11 goes on to indicate that a signatory of the
Convention may elect to afford the witness the benefit of the
privileges of other jurisdictions, such as the privilege

recognized by the witness's domicile.
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Renfield's reading of the language employed less
plausible than that of defendants. Moreover, | believe
defendant's interpretation is more compatible with the
limited "legislative history" of the Convention currently
available to me. Both the United States and France in

their answers to Question 10 of the "Questionnaire on

the Taking of Evidence Abroad" 3 [**5] made in [*444]
preparation for the Hague Convention evinced their

intent that the treaty be a privilege creating, rather than
privilege limiting, law. 4 Thus, | conclude that if a

privilege is recognized by either French or United States

law, the defendants may invoke it.

For the purpose of this motion, | assume that French
law would not grant a privilege to refuse to disclose
these documents. Therefore, | must consider whether
United States law provides such a privilege. | conclude

that it does. Preliminarily, it is clear that the

communications were intended and reasonably

expected to be confidential. ® Thus, the only issue of

3 Question 10 reads:

What privileges are available to witnesses appearing

under a letter rogatory --
a only those of the law of the requested State?
b only those of the law of the requesting State?

c each privilege decreed either by the law of the

requested State or by that of the requesting State?
d only those decreed by both legislations cumulatively?

4Under Renfield's reading, the only effect of this provision of
Article 11 is to limit the privileges otherwise available to the
witness, i.e. to restrict otherwise applicable privileges to those
recognized by the State of execution and the State of origin,
excluding, for example, otherwise applicable privileges
recognized by the law of the witness's domicile, absent a

special undertaking from the State of origin.

5The communicators did not expect the recipients to share the

information other than perhaps with outside counsel. Renfield

any substance is whether the privilege is available
where the attorney is a French "in-house counsel."
Plaintiffs have urged that because French "in-house
counsel" are not members of a bar, the privilege is
unavailable. In order to decide this, it is necessary to
have some understanding of the structure of the French

legal [**6] profession.

The organization of the French legal profession is unlike
that in the United States.

categories within the practicing legal profession and

In France, there are several

each category performs a different function that, in the
United States, would all be performed by an American
lawyer (Affid. of Cournot P5, Appendix D to p.b.).

example,

For
[**7] the "avocat" provides legal advice to
clients and appears in court but may not be employed
by any person or organization. The "conseil juridique" is
allowed to provide legal advice but may not appear in
court and may only be employed by, or associated with,
other "conseils juridiques." (Cournot PP6, 7; Affid. of
Goldman PP35, 39, Appendix E to d.b.).

individual who is employed by a corporation is not

Thus, an

permitted by law to be on the list of "avocats" or
"conseils juridiques." Nevertheless, these individuals are

not prohibited from giving legal advice.

M?] Because there is no clear French equivalent to
the American "bar," in this context membership in a
"bar" cannot be the relevant criterion for whether the
Rather, the

requirement is a functional one of whether the individual

attorney-client privilege is available.

erroneously equates the issue of whether the communications
were reasonably expected to be confidential with the issue of
whether they are protected by an attorney-client privilege
under the law which would be applicable under conventional
conflict of law principles. To equate those issues in this
context would be to defeat what | believe to be the intent of the
Hague Evidence Convention -- that a witness shall not be
limited to the attorney-client privilege law of the jurisdiction

whose laws would be applicable under such conflicts rules.
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is competent to render legal advice and is permitted by
law to do so. French "in-house counsel" certainly meet
this test; like their American counterparts, they have
legal training and are employed to give legal advice to

corporate officials on matters of legal significance to the

corporation. ©

[**8] B. DOCUMENTS IN THE NEW YORK OFFICE
OF REMY AMERIQUE.

The Hague Evidence Convention is not applicable to
documents located in the United States. Therefore, |

must apply choice-of-law principles to determine

whether United States or French privilege law applies.

There is no dispute that W[?] the choice-of-law
standard is that the applicable law is that [*445] of the
state with the most significant relationship with the
communications. Resiatement (Second) of Confiict of

739(7) (1971). In this case, the United States
the the

communications. The officials located in the New York

Laws

has most significant relationship  with
office of Remy Amerique are the ones who have sought
the legal advice and the United States has the same
interest in protecting the freedom of these individuals to
obtain legal advice as it does for any other American
residents. For the same reasons stated above in
connection with the Remy S.A. documents, the United
States privilege law does recognize the Remy Amerique

communications as privileged. It follows, therefore, that

61n a related argument, Renfield asserts that, as a matter of
law, the communications cannot be treated as ones seeking
legal advice where the lawyers are French and, therefore,
presumptively unqualified to render advice on United States
law. | disagree. While the fact that a lawyer is not a member
of the bar of a United States jurisdiction may be relevant in
determining whether a communication is for the purpose of
securing legal advice, it is not necessarily determinative of that

issue.

the attorney-client privilege is also appropriately applied
to communications of Remy Amerique officials with

French "in-house [**9] counsel.”

II. IN CAMERA INSPECTION.

As Renfield acknowledges, LM["F] a party has no right
to an /in camera inspection of documents where his or
her opponent files an affidavit setting forth facts
sufficient to justify a claim of privilege and there is no
record basis for questioning the veracity of the affidavit.
| find no reason to question the representations of the
Renfield has had the

opportunity to take discovery concerning the defendants'

defendants in this case.
claims of privilege and has come up with nothing more
than a single incident of misclassification which would
appear to be the result of inadvertence. While the fact
of foreign lawyers being consulted on United States law
might, in some factual context, raise an issue of whether
the communications were for the purpose of seeking
the

these

legal, as contrasted with business advice,

background of the attorneys involved in

communications is such that their nationality raises no

question in my mind about the defendants’

representation.

End of Document
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